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INTEREST OF AMICUS CURIAE*

Washington Legal Foundation is a nonprofit, public-interest law
firm and policy center with supporters nationwide—including many in
California. WLF promotes free enterprise, individual rights, limited
government, and the rule of law. It often appears as an amicus curiae to
oppose novel theories of civil liability that would unduly hinder
investment and innovation in the digital economy. See, e.g., Popa v.
Microsoft Corp., 1563 F.4th 784 (9th Cir. 2025); Facebook, Inc. v. Patel, 932
F.3d 1264 (9th Cir. 2019).

This case offers a textbook example of the kind of expansive privacy
litigation that most concerns WLF. Plaintiffs urge the federal courts to
transform the automatic, voluntary transmission of IP addresses—the
very addressing system that allows the modern internet to function—into
an Article III injury and a violation of a statute aimed at telephone
wiretaps. If accepted, their theory would throw open the federal
courthouse doors to a flood of privacy class actions untethered from any

harm traditionally actionable at common law.

* No party’s counsel authored any part of this brief. No one, apart
from WLF and its counsel, contributed money intended to fund the brief’'s
preparation or submission. All parties consent to WLF’s filing this brief.

1



Case: 26-1652, 06/04/2026, DktEntry: 23.1, Page 9 of 29

This appeal thus asks the Court to decide whether Article III
continues to limit federal courts to concrete cases and controversies or
whether plaintiffs may instead press those courts into enforcing a digital-
privacy regime that the California Legislature has never enacted and
California law does not recognize. WLF has a vital interest in preserving
those limits and in ensuring that the digital economy is not strangled by
litigation lacking any constitutional or statutory authority.

INTRODUCTION & SUMMARY OF ARGUMENT

Every day millions of Americans reach for their smartphones or sit
down at their keyboards and do something their grandparents once did in
the aisles of a general store: they browse openly, voluntarily, and in plain
view of the proprietor. They type an address. Their browser sends a
request. The site’s servers respond by sending the requested page back to
the visitor’s internet protocol (IP) address—the digital counterpart of a
residential street address visible on a curbside mailbox. That kind of
information has never been treated as private. It has never been kept
secret. And sharing it has never, in more than two centuries of Anglo-
American tort law, given rise to an actionable injury.

Yet the district court treats the routine transmission of an IP

address as a concrete invasion of privacy under California Penal Code

2
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§ 638.51—part of a statutory scheme written for old-fashioned telephone
wiretaps. Though it acknowledged that “disclosing an IP address is a basic
function of internet use,” ER-12, the court concluded that sharing that
information with third parties without Plaintiffs’ consent causes a
concrete, particularized injury. That ruling cannot survive scrutiny; three
independent reasons require reversal.

First, Plaintiffs lack Article III standing. The transmission of IP
addresses that every internet user must voluntarily disclose bears no
“close historical or common-law analogue” to any harm traditionally
actionable at common law. TransUnion, 594 U.S. 413, 424 (2021); Popa,
153 F.4th at 789-92. Routine website analytics are the digital counterpart
of a store clerk openly watching shoppers browse in a brick-and-mortar
store—conduct American tort law has never deemed highly offensive or
actionable as an ‘intrusion upon seclusion’ or ‘public disclosure of private
facts.’

Second, even if Plaintiffs could somehow satisfy Article III's
concrete-injury requirement, they fail to state a viable claim under
§ 638.51. Federal courts sitting in diversity must apply California

substantive law to decide what § 638.51 forbids and whether CoStar’s
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alleged conduct invades any interest the statute protects. Here California
law undermines, rather than bolsters, Plaintiffs’ claim.

Although no California appellate decision has reached the precise
question, California appellate courts have consistently held that internet
users have no reasonable expectation of privacy in their IP addresses. And
a growing line of California superior court decisions has rejected the very
theory that Plaintiffs advance here under § 638.51. Those courts hold that
the routine collection or transmission of a website visitor’s IP address
neither violates § 638.51 nor invades any protected privacy interest. This
conclusion rests on the statute’s text, its focus on telephone surveillance,
and the irreconcilable conflict that would arise with the later-enacted
California Consumer Privacy Act. Under this prevailing view, Plaintiffs
fail to plausibly allege even a statutory injury.

Third, Plaintiffs’ novel interpretation of § 638.51 would plunge the
digital economy—and with it the entire American economy—into chaos.
Every website operator in the country, from the smallest mom-and-pop
shop to the largest multinational company, would suddenly face a constant
threat of criminal prosecution and ruinous statutory damages simply for
doing what every website operator must do: log and share the IP address

a user voluntarily transmits to fetch the requested web page. That

4
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uncertainty would not only chill innovation but also invite the coercive
pressure of class actions, which too often extort settlements from even
blameless defendants. In short, exposing routine internet housekeeping to
limitless liability would hamstring American enterprise, raise prices for
consumers, and hobble the nation’s competitiveness in the very sector that
powers its prosperity.

The district court’s order should be reversed.

ARGUMENT
I.  PLAINTIFFS LACK ARTICLE III STANDING BECAUSE IP ADDRESSES

ARE NOT PRIVATE AND THEIR TRANSMISSION IS NOT A COGNIZABLE

INJURY.

“No concrete harm, no standing.” TransUnion, 594 U.S. at 417.
Article III standing is no pleading technicality. It is a “jurisdictional
doctrine” that polices the constitutional boundary that keeps federal
courts from deciding questions that belong elsewhere. Acheson Hotels,
LLC v. Laufer, 601 U.S. 1, 8 (2023) (Thomas, J., concurring); TransUnion,
594 U.S. at 423. It forbids courts “from exercising power over people who
never fell within the sweep of a court’s authority.” Speerly v. Gen. Motors,

143 F.4th 306, 338 (6th Cir. 2025) (Thapar, J., concurring) (citation

omitted).
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Here Plaintiffs must plead a concrete and particularized injury that
1s actual or imminent, traceable to CoStar’s conduct, and redressable by a
favorable judgment. Lujan v. Defs. of Wildlife, 504 U.S. 555, 560-61
(1992). When, as here, the asserted harm is intangible, courts must ask
whether it bears a “close historical or common-law analogue” to a harm
traditionally actionable in our legal system. TransUnion, 594 U.S. at 424—
27. A naked statutory violation, divorced from any concrete injury, will not
suffice. An “injury in law is not an injury in fact.” Id. at 427.

The Supreme Court has instructed that when deciding whether a
plaintiff’s injury satisfies Article III, lower courts must examine whether
the plaintiff’s alleged harms would have been legally cognizable at the
time Article I1I was ratified. Vi. Agency of Nat. Res. v. United States ex rel.
Stevens, 529 U.S. 765, 774-77 (2000) (examining “the long tradition of qui
tam actions in England and the American Colonies,” during the time
“Immediately before and after the framing of the Constitution”). This
Court must therefore look to the “familiar operations of the English
judicial system and its manifestations on this side of the ocean before the
Union.” Sprint Commc’ns Co. v. APCC Seruvs., Inc., 554 U.S. 269, 274-75
(2008) (quoting Coleman v. Miller, 307 U.S. 433, 460 (1939)) (emphasis

added).
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A common-law claim premised on Plaintiffs’ alleged privacy harms
would have been unrecognizable to the Framers. Before 1890, “no English
or American court had ever expressly recognized the existence of the right
[to privacy].” Restatement (Second) of Torts § 652A cmt. a. (1977). As late
as 1902, the New York Court of Appeals dismissed a complaint that
sounded in a breach of the “so-called right of privacy.” Roberson uv.
Rochester Folding Box Co., 171 N.Y. 538, 544 (1902). Such a right, the
court declared, had no “abiding place in our jurisprudence” and could be
recognized only by “doing violence to settled principles of law.” Id. at 556.

Even Warren and Brandeis, whose 1890 law review article first
made the case for a broad privacy right, would not have recognized a
privacy claim devoid of any actual harm. See Samuel D. Warren & Louis
D. Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193, 198 (1890). Above
all, they urged greater privacy protections to alleviate “mental pain and
distress”—concrete harms “far greater than could be inflicted by mere
bodily injury.” Id. at 196. Plaintiffs allege none of that here. The decision
below thus flouts the common law’s understanding that “tort recovery
requires not only wrongful act plus causation reaching to the plaintiff, but

proof of some harm for which damages can reasonably be assessed.” Doe

v. Chao, 540 U.S. 614, 621 (2004).



Case: 26-1652, 06/04/2026, DktEntry: 23.1, Page 15 of 29

This Court effectively answered this question in Popa, which held
that routine single-site session-replay monitoring (capturing a user’s
clicks and scrolls on a website) did not inflict harm “remotely similar” to
the “highly offensive interferences or disclosures” recognized at common
law. Popa, 153 F.4th at 791-92. There 1s, the Court insisted, “no free-
roaming privacy right at common law’—only discrete torts with
demanding elements. Id. at 792. Ordinary retail analytics fall well short
of the threshold required for intrusion upon seclusion. The conduct at
issue, Popa observed, seemed “most similar to a store clerk’s observing
shoppers” in a physical store. Id. at 791. That conduct is “quite different”
from the “highly offensive” hypotheticals found in the Restatement
(Second) of Torts. Id.

Popa’s analysis controls here. Plaintiffs complain that CoStar’s
websites used ordinary third-party pixels and tags to capture and
transmit visitors’ IP addresses and basic device metadata. But the user’s
browser automatically transmits the user’s source IP address as part of
the fundamental “digital handshake” required to load any webpage and
route content back to the user. United States v. Forrester, 512 F.3d 500,
510 (9th Cir. 2008). Basic metadata like User-Agent strings are no

different.
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If anything, IP-address transmission via standard website trackers
1s even less intrusive than the session-replay technology at issue in Popa.
An IP address is the basic routing mechanism of the internet. When a user
visits a site, she voluntarily discloses her IP address across the network,
exactly as she hands a return address to the postal carrier who delivers
her mail. Even when that information is passed to analytics providers or
content-delivery networks, it remains non-private routing metadata—the
functional equivalent of a residential address on a curbside mailbox—
rather than any protected “content” of communication.

These are not secret or private facts. “[Clourts have long
distinguished between the contents of a communication (in which a person
may have a reasonable expectation of privacy) and record information
about those communications (in which a person does not have a reasonable
expectation of privacy).” In re Zynga Privacy Litig., 750 F.3d 1098, 1108—
1109 (9th Cir. 2014) (citing Forrester, 512 F.3d at 509—11). IP addresses
exist solely to enable routers to move packets across the network. They
are no more than digital addresses, captured in metadata, that enable
content delivery networks, fraud detection, responsive design, and the

countless other ordinary operations that allow the modern web to work.


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033340158&pubNum=0000506&originatingDoc=I77d72ff09d2911e6b27be1b44e7e7e5b&refType=RP&fi=co_pp_sp_506_1108&originationContext=document&transitionType=DocumentItem&ppcid=66d9cf734c2d4758a4b11a2435365d13&contextData=(sc.QuickCheckQuotations)#co_pp_sp_506_1108
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033340158&pubNum=0000506&originatingDoc=I77d72ff09d2911e6b27be1b44e7e7e5b&refType=RP&fi=co_pp_sp_506_1108&originationContext=document&transitionType=DocumentItem&ppcid=66d9cf734c2d4758a4b11a2435365d13&contextData=(sc.QuickCheckQuotations)#co_pp_sp_506_1108
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Plaintiffs’ theory—that routine logging and transmission of IP
addresses voluntarily disclosed in the normal course of web browsing
creates a cognizable injury—cannot survive TransUnion’s historical-
analogue test. The internet is not a crime scene. IP addresses are not
contraband. Allowing these claims to proceed would manufacture a novel
injury untethered from history, tradition, and the limits Article III places
on the federal judiciary. Plaintiffs lack standing.

II. PLAINTIFFS ALSO FAIL TO PLAUSIBLY ALLEGE AN INJURY UNDER
CALIFORNIA LAW.

Any issue fairly contained in a certified order may be reviewed on
appeal. Rivera v. NIBCO, Inc., 364 F.3d 1057, 1063 (9th Cir. 2004). In its
certified order, the district court not only found that Plaintiffs have
standing but also denied CoStar’s motion to dismiss for failure to state a
claim under Rule 12(b)(6). So even if the Court concludes that Plaintiffs
satisfy Article III standing, it should dismiss for failure to plausibly state
a claim. Such a ruling would resolve this litigation and the many similar
cases pending in the California district courts.

The 12(b)(6) inquiry is no less fatal for Plaintiffs here. Because this
is a diversity action, federal courts must apply California substantive law

both to define the elements of a § 638.51 claim and to decide whether the

10
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alleged conduct invades any legally protected interest the statute was
enacted to protect. Erie R. Co. v. Tompkins, 304 U.S. 64, 78 (1938); Stilwell
v. Smith & Nephew, Inc., 482 F.3d 1187, 1193 (9th Cir. 2007).

Although no California appellate decision has yet addressed the
scope of § 638.51, California courts of appeal have repeatedly recognized
that internet users generally lack any expectation of privacy in IP
addresses shared with service providers or transmitted over networks. See
People v. Stipo, 195 Cal. App. 4th 664, 672-73 (2011) (holding that
“Internet users have no expectation of privacy in the to/from addresses of
their messages or the IP addresses of the websites they visit because they
should know that this information is provided to and used by Internet
service providers for the specific purpose of directing the routing of
information”); People v. Evensen, 4 Cal. App. 5th 1020, 1026 n.4 (2016)
(holding that computer users “have no reasonable expectation of privacy
1n electronic data that i1s not itself content”). These decisions are entitled
to substantial deference. Estrella v. Brandt, 682 F.2d 814, 817 (9th Cir.
1982) (intermediate state appellate court decisions are “not to be
disregarded by a federal court unless it is convinced by other persuasive
data that the highest court of the state would decide otherwise”) (cleaned

up).

11
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What’s more, a growing line of California superior court decisions
decisively rejects Plaintiffs’ theory. Those courts squarely hold that the
routine collection or transmission of a website visitor’s IP address neither
violates § 638.51 nor invades any protected privacy interest. See, e.g.,
Aviles v. LiveRamp, Inc., 2025 WL 487196 (Cal. Super. Ct. Jan. 28, 2025)
(holding that routine logging of a website visitor’s IP address is not a pen
register under § 638.51); Sanchez v. Cars.com, Inc., 2025 WL 487194 (Cal.
Super. Ct. Jan. 27, 2025) (same); Palacios v. Office Depot, LLC, No. 24-ST-
CV-11977 (Cal. Super. Ct. Dec. 4, 2024) (same); Rodriguez v. Plivo Inc.,
2024 WL 5184413 (Cal. Super. Ct. Oct. 2, 2024) (same); Palacios v.
Fandom, Inc., 2024 WL 5494527 (Cal. Super. Ct. Sept. 24, 2024) (same);
Rodriguez v. Fountain9, Inc., 2024 WL 3886811 (Cal. Super. Ct. July 9,
2024) (same). These decisions are highly persuasive. They rest on the
statute’s text, structure, and history.

Enacted as part of the California Invasion of Privacy Act, § 638.51
was designed to regulate physical “pen register” and “trap-and-trace”
devices attached to telephone lines—tools used by law enforcement to
record incoming (trap devices) and outgoing (pen registers) dialed
numbers without the caller’s knowledge. (Appellant’s Opening Br. at 5-6).
But those devices capture the information of other devices with which the

12
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targeted device i1s communicating, not information about the targeted
device itself.

As CoStar persuasively shows, pen registers under § 638.51 are
limited to collecting destination information—not source information like
Plaintiffs’ own IP addresses. (Appellant’s Opening Br. at 37—49). And they
are limited to collecting telephonic information—not computer
information. (Id. at 49-52). Section 638.51 was never intended to reach
the routine logging of routing information on a website’s domain.
Extending this analog statute into the digital world of pixels, cookies, and
IP-address collection would be unduly anachronistic. It would also
criminalize as illegal surveillance the basic, everyday functioning of the
internet.

Even if the ordinary transmission of IP addresses could count as a
pen register under § 638.51(a), Plaintiffs’ claim would still fail because
CoStar qualifies as a “provider of electronic or wire communication
service” expressly authorized to engage in such activity under subdivision
(b). See Cal. Penal Code § 638.51(b). A commercial website facilitates the
transmission of electronic communications between users and servers—
the very definition of an “electronic communication service” under the
statute’s safe harbor. See Rodriguez v. Ink Am. Intll Grp. LLC, No.

13



Case: 26-1652, 06/04/2026, DktEntry: 23.1, Page 21 of 29

25STCV15350, at 8 (Cal. Super. Ct. L.A. County Dec. 10, 2025),
https://perma.cc/4AKTH-GCMD (applying safe harbor to commercial
website operators facilitating electronic communications).

There’s more. When a court interprets a statute with both civil and
criminal applications, that interpretation applies uniformly in both
contexts. Leocal v. Ashcroft, 543 U.S. 1, 11 n.8 (2004). As a hybrid statute
carrying steep per-violation penalties subject to trebling, § 638.51 must be
narrowly construed under the rule of lenity, which demands “resolution of
ambiguities in criminal statutes in favor of the defendant.” United States
v. Lillard, 935 F.3d 827, 835 (9th Cir. 2019); People v. Reynoza, 15 Cal. 5th
982, 1012 (2024) (giving “the defendant the benefit of every reasonable
doubt on questions of interpretation”). Far from giving CoStar the benefit
of every reasonable doubt as to whether the statute applies, the decision
below flouts that basic statutory canon.

Finally, applying § 638.51 as Plaintiffs urge would also create a
conflict with the later-enacted California Consumer Privacy Act.
California lawmakers designed the CCPA to regulate online data
collection, cookies, pixels, and targeted advertising through notice, opt-out
rights, and rulemaking. Cal. Civ. Code §§ 1798.100 et seq. (West 2025). It

reflects California’s modern, comprehensive approach to commercial data
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privacy in the internet age. It expressly contemplates that businesses will
collect and use personal data so long as its regulatory framework is
followed. Id. And it does not require that users expressly opt-in or consent
before the collection of data. Id.

Interpreting § 638.51 as requiring court orders or consent for every
website tracker would render the CCPA regime superfluous and impose
conflicting legal standards. But courts must harmonize statutes and avoid
any construction that would render one statute redundant or superfluous.
See, e.g., United States v. Carona, 660 F.3d 360, 368-69 (9th Cir. 2011);
Carmack v. Reynolds, 2 Cal. 5th 844, 849-50 (2017). By criminalizing the
same data collection that the CCPA both permits and regulates, the
decision below creates conflicting legal standards for the same conduct
under California law.

At bottom, Plaintiffs’ Article III theory derives entirely from their
statutory claim. If they cannot show that CoStar violated § 638.51, they
have no plausible basis for claiming a concrete injury under TransUnion
and Popa. But if this Court disagrees on standing, it should still reverse
on the pleadings. Plaintiffs have not plausibly alleged conduct that

violates § 638.51 or invades any interest the statute protects.
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III. PLAINTIFFS’ APPROACH TO § 638.51 WOULD CREATE ENORMOUS
UNCERTAINTY AND HARM THE AMERICAN ECONOMY.

Businesses “crave certainty as much as almost anything: certainty
1s what allows them to make long-term plans and long-term investments.”
Alan Greenspan & Adrian Wooldridge, Capitalism in America: A History
258 (2018). Web-service providers and other internet-based businesses
need clear rules of the road to continue offering innovative products and
services. Embracing Plaintiffs’ novel take on § 638.51 would inject great
uncertainty—not just into the technology sector but into the entire
American economy. That uncertainty will stifle innovation, as every
company with a website would risk violating the criminal law and
Incurring massive liability simply by maintaining its internet presence.

Particularly when styled as class actions, lawsuits can exert coercive
leverage on defendants to settle even unmeritorious claims. “With
vanishingly rare exception, class certification sets the litigation on a path
toward resolution by way of settlement, not full-fledged testing of the
plaintiffs’ case by trial.” Richard A. Nagareda, Class Certification in the
Age of Aggregate Proof, 84 N.Y.U. L. Rev. 97, 99 (2009). As the Supreme
Court has recognized, “extensive discovery and the potential for

uncertainty and disruption in a lawsuit allow plaintiffs with weak claims
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to extort settlements from innocent companies.” Stoneridge Inv. Partners,
LLC v. Sci.-Atlanta, 552 U.S. 148, 163 (2008) (citing Blue Chip Stamps v.
Manor Drug Stores, 421 U.S. 723, 740-41 (1975)).

This dynamic is especially pernicious here. Many § 638.51 suits are
brought by “tester” plaintiffs who visit websites solely to generate jackpot
litigation rather than because they have any genuine privacy interest or
personal connection with the site. See, e.g., Khamooshi v. Politico LLC, 786
F. Supp. 3d 1174, 1182 (N.D. Cal. 2025). For every suit filed, several more
are threatened in demand letters and settled privately, often for nuisance
value. The result is a cottage industry bent on raising litigation costs for
every website operator in America—without delivering meaningful
privacy protection to actual consumers.

This increased threat of crushing liability has the potential not only
to hamstring innovative firms, reducing the quality of innovation, but also
to hike the cost of innovation, thus reducing the quantity. See Peter W.
Huber, Liability: The Legal Revolution and Its Consequences 1-3 (1988)
(showing how the dramatic increase in tort litigation puts American
businesses at a global competitive disadvantage). This is no small matter.

Virtually every brick-and-mortar business in the United States, from the
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smallest mom-and-pop shop to the largest multinational corporation,
maintains an internet website.

According to the Interactive Advertising Bureau (IAB), America’s
“digital economy” accounted for $4.9 trillion of GDP in 2024. See
Interactive Advertising Bureau, IAB Research: Digital Economy Surges to
$4.9 Trillion, Fuels 28.4 Million U.S. Jobs Across All 435 Congressional
Districts (Apr. 30, 2025), https://perma.cc/37BK-N5H7. That investment—
which comprised 18% of U.S. GDP—accounted for 28.4 million jobs
nationwide. Id.

Studies have shown that abusive privacy-tort litigation increases
costs for businesses while providing little in the way of redress for
consumers, improved privacy practices, or deterrence. “[L]itigation is
especially problematic in the privacy context, as it undermines
appropriate agency enforcement, clutters the courts, and chills innovation
and nationwide service deployment.” Mark Brennan, I/l-Suited: Private
Rights of Action and Privacy Claims 1 (Institute for Legal Reform, 2019),
https://perma.cc/6BXT-E7MD. Such lawsuits “hinder innovation and
consumer choice by threatening companies with frivolous, excessive, and
expensive litigation, particularly if those companies are at the forefront of

transformative new technologies.” Id. at 14.
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Take targeted online advertising, which provides clear benefits to
both consumers and competition. Plaintiffs’ view of the law, if embraced
on appeal, would create a litigation-rich climate in which targeted
advertising is no longer legally or economically feasible. That would be a
net loss for consumers. Many wonderful products and services are free,
thanks to advertising—and thanks to the conventions for voluntary
disclosure and consent on which CoStar and others rely. Targeted ads thus
benefit consumers by providing more relevant ads and, in many cases,
supporting access to free services that consumers may otherwise have to
pay for.

As the Federal Trade Commission has explained, targeted
advertising “benefits the consumer because it effectively reduces their
search costs.” Federal Trade Commission, Yan Lau, A Brief Primer on the
Economics of Targeted Advertising 5 (Jan. 2020), https://perma.cc/G8F5-
NRUG6. Ad targeting can also “mean fewer ads overall; consumers benefit
directly from not having to view ads, but also indirectly from cost-savings
passed on by firms.” Id. at 12.

What’s more, targeted ads benefit competition by making it more
cost-efficient for small businesses to engage in advertising and to

maximize their smaller marketing budgets. Indeed, by reducing search
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costs and improving match quality, targeted ads help “increase price
competition,” which “increases the total value consumers derive from
acquiring the products they match with.” Id. In contrast, depriving U.S.
consumers and businesses of access to web-based markets and consumers
would make America a laggard in the global economy.

Of course, the benefits of routine transmission of IP addresses to
third parties extends beyond targeted advertising. Many websites use
third-party services to screen for malicious bots, phishing attacks, and
fraud—all of which require screening for reputation based on IP address.
Indeed, the “most basic type of signature-based detection is an IP address,
as many bot detection tools have large and continuously updated
databases with IP addresses that malicious bots use, which can then be
blocklisted.” Paige Tester, Bot fraud? Scam bot? Your Guide to Bot-Driven
Threats, DataDome (Jul. 10, 2025), https://tinyurl.com/yc4pdvfc.

Ongoing investment in the vital tech sector requires a stable and
predictable legal regime that protects investment by enabling innovative
firms to avoid limitless liability. Exposing a company to liability every
time a user’s browser transmits an IP address so a server can supply the
requested webpage would send shockwaves across the digital economy. If

every IP log requires a court order—or exposes operators to (at least)
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$5,000 in statutory damages per violation plus potential criminal
Liability—then virtually every website in America is a scofflaw. News
sites, retailers, nonprofits, and even government websites would be
exposed to crippling liability. The economic fallout would hit consumers
with higher prices and reduced innovation. Ultimately, the entire

American economy would suffer.

CONCLUSION

The Court should reverse.
June 4, 2026 Respectfully submitted,

s/ Cory L. Andrews

Cory L. Andrews

WASHINGTON LEGAL FOUNDATION
2009 Massachusetts Ave., NW
Washington, DC 20036

(202) 588-0302
candrews@wlf.org

21



Case: 26-1652, 06/04/2026, DktEntry: 23.1, Page 29 of 29

CERTIFICATE OF COMPLIANCE
I certify that this brief contains 4,115 words, excluding the items
exempted by Fed. R. App. P. 32(f). This amicus brief complies with the
word limit of Fed. R. App. P. 29(a)(5), Cir. R. 29-2(c)(2), or Cir. R. 29-
2(c)(3). The brief’s type size and typeface comply with Fed. R. App. P.
32(a)(5) and (6).

/s/ Cory L. Andrews
June 4, 2026 CORY L. ANDREWS




	I. Plaintiffs Lack Article III Standing Because IP Addresses Are Not Private and Their Transmission Is Not a Cognizable Injury 5
	II. Plaintiffs Also Fail to Plausibly Allege an Injury Under California Law 10
	III. Plaintiffs’ Approach to § 638.51 Would Create Enormous Uncertainty and Harm the American Economy 16
	INTEREST OF AMICUS CURIAE0F
	Washington Legal Foundation is a nonprofit, public-interest law firm and policy center with supporters nationwide—including many in California. WLF promotes free enterprise, individual rights, limited government, and the rule of law. It often appears ...
	This case offers a textbook example of the kind of expansive privacy litigation that most concerns WLF. Plaintiffs urge the federal courts to transform the automatic, voluntary transmission of IP addresses—the very addressing system that allows the mo...
	This appeal thus asks the Court to decide whether Article III continues to limit federal courts to concrete cases and controversies or whether plaintiffs may instead press those courts into enforcing a digital-privacy regime that the California Legisl...
	INTRODUCTION & SUMMARY OF ARGUMENT
	Particularly when styled as class actions, lawsuits can exert coercive leverage on defendants to settle even unmeritorious claims. “With vanishingly rare exception, class certification sets the litigation on a path toward resolution by way of settleme...
	CONCLUSION

