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INTEREST OF AMICUS CURIAE*

Washington Legal Foundation is a nonprofit, public-interest law
firm and policy center with supporters nationwide. WLF promotes free
enterprise, individual rights, limited government, and the rule of law. It
often appears as an amicus curiae in important Federal Arbitration Act
cases. See, e.g., Viking River Cruises, Inc. v. Moriana, 596 U.S. 639 (2022);
Epic Sys. Corp. v. Lewis, 584 U.S. 497 (2018).

Businesses crave certainty. Modern commerce is made possible by
innumerable contracts. Companies draft those contracts expecting that
they will be enforced as written. When courts obliterate contract terms,
based on their own assumptions and speculations about the parties’ ‘true’
Intentions, businesses lose the certainty they so desperately need, and the
larger economy suffers.

INTRODUCTION

“[TThe making of a contract depends not on the agreement of two

minds in one intention, but on the agreement of two sets of external

signs—not on the parties’ having meant the same thing but on their

* No party’s counsel authored any part of this brief. No one, apart
from WLF and its counsel, contributed money intended to fund the brief’s
preparation or submission. WLF has moved separately for leave to file this
brief.
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having said the same thing.” Oliver Wendell Holmes, Jr., The Path of the
Law, 10 Harv. L. Rev. 457, 464 (1897). That cornerstone of modern
contract law should have ended this litigation when Equity Trust moved
to compel arbitration. Yet the district court set aside the parties’ signed
agreement and denied arbitration. That was reversible error.

Every one of the 256 Plaintiffs signed an Application containing two
unmistakable acknowledgments. One appeared in a blue banner labeled
“IMPORTANT (Please Read Before Signing).” [1-ER8] The other was
printed in bold. Under both, Plaintiffs expressly declared that they had
“received, read, and understand” the full IRA Custodial Account
Agreement (CAA) and the Arbitration Agreement in Article 18. [1-ER7]
They also agreed to be bound by the Arbitration Agreement unless they
opted out within sixty-five days. Id. Plaintiffs never contested
incorporation by reference. On the contrary, they pleaded an affirmative
claim that Equity Trust breached the CAA—the very document they (now)
claim never to have seen.

The district court excused all of this. It credited Plaintiffs’ post-hoc
declarations that they “never saw, read, or even knew about the
arbitration clause,” injected the incorporation theory sua sponte, and

denied the motion. In one stroke, the court nullified solemn contractual
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commitments, violated the party-presentation rule of our adversarial
system, and handed Plaintiffs the extraordinary power to claim a
contract’s benefits while repudiating its duties.

SUMMARY OF ARGUMENT

Lawsuits are inefficient. To spare parties the expense, delay, and
inconvenience of litigation, the Federal Arbitration Act “establishes a
federal policy favoring arbitration.” Shearson/Am. Express Inc. v.
McMahon, 482 U.S. 220, 226 (1987) (cleaned up). Under the FAA, an
arbitration clause in a contract involving commerce 1s presumed valid and
enforceable. 9 U.S.C. § 2; AT&T Mobility LLC v. Concepcion, 563 U.S. 333,
339 (2011).

True, the FAA contains a saving clause, but it says merely that an
arbitration clause may be invalidated based on a ground “for the
revocation of any contract”—that is, on a bona fide contract defense like
fraud, duress, or unconscionability. 9 U.S.C. § 2; Viking River Cruises, 596
U.S. at 650. The district court’s decision to deny Equity Trust’s motion to
compel doesn’t rest on such a defense. Rather, it rests on three
fundamental errors.

First, the court distorted, beyond recognition, the third prong of

California’s incorporation-by-reference test. That prong asks only whether
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the incorporated terms were known or easily available—not whether the
signatory subjectively absorbed them when signing. B.D. v. Blizzard
Entm’t, Inc., 76 Cal. App. 5th 931, 952 (2022). Yet the district court
1mposed its own requirement of actual physical delivery, an in-document
hyperlink, and contemporaneous subjective knowledge. [1-ER15-16]
California law requires none of that.

The FAA preempts any rule of decision that would impose
heightened notice or “highlighting” requirements on arbitration
agreements beyond those that apply to all contracts. Sanchez v. Valencia
Holding Co., LLC, 61 Cal. 4th 899, 914-15 (2015). By permitting Plaintiffs
to claim the benefits of the contract while simultaneously repudiating its
arbitration provision, the decision below exhibits the exact sort of hostility
to arbitration that the FAA was enacted to remedy.

Second, the district court allowed Plaintiffs’ declarations that they
“never saw, read, or even knew about the arbitration clause” to override
their express contractual averments to the contrary. But California law
has long rejected any “I didn’t read it” defense to a signed contract—
including agreements to arbitrate. “If this were permitted, contracts would
not be worth the paper on which they are written.” Stewart v. Preston
Pipeline Inc., 134 Cal. App. 4th 1565, 1589 n.30 (2005) (cleaned up).
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By substituting subjective, self-serving testimony for the objective
manifestations of assent that California law requires, the district court
transformed settled contract law into a one-sided game of “heads I win,
tails you lose.” That’s not contract interpretation; it’s judicial nullification.

Third, Plaintiffs never contested incorporation of the CAA. Their
complaint affirmatively relied on the CAA to support one of their claims.
Yet the district court denied arbitration on the unraised theory that the
CAA had not been properly incorporated—a theory it first sprang on
Equity Trust after briefing in the case had concluded.

But courts may resolve only the issues the parties frame; they can’t
invent new ones of their own devising. United States v. Sineneng-Smith,
590 U.S. 371, 375—76 (2020). By departing so drastically from the principle
of party presentation, the district court abused its discretion. Does v.
Wasden, 982 F.3d 784, 796 (9th Cir. 2020) (VanDyke, J., concurring);
United States v. Sainz, 933 F.3d 1080, 1082—87 (9th Cir. 2019). That abuse
of discretion also flouts the FAA and was reversible error.

Each of these radical departures from long-settled law and process
evinces hostility to arbitration. “The FAA does not permit courts to apply
special rules that disfavor arbitration agreements.” Circuit City Stores,
Inc. v. Adams, 279 F.3d 889, 892 (9th Cir. 2002). That rule easily resolves
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this appeal. But the district court’s rationale does more than defeat
arbitration. It erodes contract law itself and dramatically increases
litigation risk for every business that relies on written agreements to bring
certainty to consumer and commercial transactions.

Indeed, if one wanted to impose a rule that served as a lawsuit-
generating machine—an unending source of billable hours for lawyers and
crowded dockets for judges and their clerks—one could hardly do better
than to declare that a party can avoid its contractual duties by simply
claiming not to have read what it signed. To affirm that view is to convert
every signed contract into a pinky promise, revocable on the signer’s say-
so. That way madness lies. The order should be reversed.

ARGUMENT

1. THE DISTRICT COURTS ORDER CONTRAVENES CALIFORNIA
CONTRACT LAW AND THE FAA.

The order denied arbitration at the threshold, holding that the CAA
was never incorporated. That holding is wrong on the merits. And it can’t
be rescued by Plaintiffs’ say-so that they didn’t read what they signed,
because California law has never recognized that as a defense to an

Incorporated term.



A. The district court rewrote California’s incorporation-
by-reference standard to deny arbitration.

The district court rewrote the third prong of California’s
incorporation-by-reference test. That prong asks only whether the
incorporated terms were known or easily available—not whether the
signatory subjectively absorbed them at signing. Blizzard, 76 Cal. App.
5th at 952. “It 1s of no import that the document being incorporated
contains an arbitration agreement.” Id. at 953 (citing Sanchez, 61 Cal. 4th
at 914).

When Plaintiffs signed, the CAA was publicly available on Equity
Trust’s website. California law has never required verified delivery. A
clear reference plus ready availability of the incorporated document has
always been enough. DVD Copy Control Ass’n v. Kaleidescape, Inc., 176
Cal. App. 4th 697, 714 (2009) (“The clear and unequivocal reference to the
extrinsic document and the contemporaneous availability of its terms
shows that, at the time of contracting, the parties consented to those
terms.”). A document posted on the counterparty’s public website at the
time of contracting is “easily available” as a matter of law. Thompson v.
Horizon Payments, LLC, 2025 WL 3691972, at *6 (C.D. Cal. May 12, 2025)

(“[H]ere the AAA Rules are readily accessible on the Internet to anyone,



including Plaintiff.”). That the CAA also remained accessible afterward
through each customer’s myEQUITY portal and the hyperlinks in Equity
Trust’s statements only underscores its continuing availability.

The district court’s contrary view—that locating the CAA
“somewhere on” the website was “too attenuated,” and that a signer would
have to “wade through” the agreement to Article XVIII—misstates the
inquiry. The test asks whether the incorporated terms were available, not
whether a layperson could navigate unaided to a particular provision. And
this was no unguided scavenger hunt: the Application named the
document by its exact title and pinpointed the arbitration provision by
article number. Requiring more—an in-document hyperlink, or that the
signer actually “wade through the twenty-eight-page document, to the
second column on page eighteen” [1-ER16]—is the very delivery-and-
actual-knowledge rule California law rejects. Sanchez, 61 Cal. 4th at 914.
Indeed, any “state law imposing such an obligation would be preempted
by the FAA.” Id.

The district court accepted that the reference to the CAA was “clear
and unequivocal” because it was “expressly mentioned above the signature
line.” [1-ER15] But a reference the signer must pass immediately above

her signature is also, by definition, one called to her attention. The
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Application did more still: in bold type above the signature line, Plaintiffs
“specifically acknowledge[d] that [they had] read and underst[ood] the
Arbitration Agreement in Article 18” of the CAA. [1-ER7]

A term that names the incorporated agreement, identifies the
precise article housing the arbitration clause, and secures the signer’s
bolded acknowledgment is the epitome of a provision “called to the
attention of the other party.” DVD Copy Control, 176 Cal. App. 4th at 713.
The court’s curious conclusion that the clause “was not called to the
Plaintiffs’ attention” is belied by the very document it construed.

Once the Application directed Plaintiffs to the CAA, and they
admitted, in writing, to having read it, they satisfied the objective test.
The court did not merely err on these facts. It announced a harsh new rule
that would nullify arbitration provisions in countless agreements—IRA
applications, online terms, master agreements—that routinely
incorporate other documents by reference. This approach can’t be
reconciled with the FAA’s “liberal federal policy favoring arbitration
agreements.” Murphy v. DirecTV, Inc., 724 F.3d 1218, 1222 (9th Cir. 2013)
(cleaned up).

Worse, the district court applied an ordinary California contract-

formation doctrine in a discriminatory manner. See Concepcion, 563 U.S.
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at 339. It treated the arbitration agreement far more skeptically than it
did any other incorporated term. The court substituted a subjective
“meeting of the minds” inquiry that California law rejects for every other
contract.

Whether by design or inadvertence, this selective misapplication
places arbitration agreements on an inferior footing. That is the very
hostility to arbitration this Court won’t allow. Circuit City, 279 F.3d at
892.

B. California law rejects any “I didn’t read it” defense and
enforces Plaintiffs’ express written acknowledgments.

“An agreement to submit disputes to arbitration ‘is valid, enforceable

)

and irrevocable,” the California Supreme Court has insisted, “save upon
such grounds as exist for the revocation of any contract.” OTO, L.L.C. v.
Kho, 8 Cal. 5th 111, 125 (2019) (quoting Cal. Code Civ. Proc. § 1281).
Under the FAA, this Court must apply California substantive law to
discern the parties’ contractual rights and duties. Nguyen v. Barnes &
Noble Inc., 763 F.3d 1171, 1175 (9th Cir. 2014). California has long

rejected the notion that a party may escape a signed contract by later

claiming ignorance of its terms.
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The rule is as old as it is unforgiving. When a competent adult signs
an agreement, she is bound by it. “When one clicks ‘T agree’ to the terms
on the box, does one usually know what one is doing? Absolutely. There is
no doubt whatsoever that one is objectively manifesting one’s assent to the
terms in the box, whether or not one has read them.” Randy E. Barnett,
Consenting to Form Contracts, 71 Fordham L. Rev. 627, 634 (2002).

That rule applies with equal force to arbitration agreements. In
Sanchez v. Valencia Holding, the California Supreme Court clarified that
the mere fact a consumer failed to read an arbitration clause—even in a
form contract—does not render the clause procedurally unconscionable. 61
Cal. 4th at 914. Nor does it negate mutual assent. Id. This is true even if
the plaintiff relied on the defendant’s assurances that it wasn’t necessary
to read the arbitration agreement. Rosenthal v. Great Western Fin.
Securities Corp., 14 Cal. 4th 394, 424 (1996) (holding that reliance on any
such assurances would be “unreasonable”).

Plaintiffs here did far more than merely sign a standard form. They
executed two separate, unmistakable averments that they had read and
understood the incorporated CAA—one in a prominent blue banner
labeled “IMPORTANT (Please Read Before Signing),” the other in boldface
pointing to and emphasizing the Arbitration Agreement in Article 18. [1-

11



ER7-8] Those writings go far beyond customary clickwrap or browsewrap
practices. They constitute objective manifestations of assent. See Cal.
Juris. 3d Contracts § 67 (“Mutual consent for a contract is determined
under an objective standard applied to the outward manifestations or
expressions of the parties.”). Under binding California law, they control.
Plaintiffs’ later, self-serving declarations that they “never saw, read, or
even knew about the arbitration clause” are legally immaterial.

The district court’s order notes that most Plaintiffs are seniors who
lost substantial retirement savings in what they describe as a fraudulent
scheme. Yet it makes no finding of unequal bargaining power, lack of
meaningful choice, or adhesion. It contains mno finding of
unconscionability—a question the parties delegated exclusively to the
arbitrator. [2-ER225] Nowhere in its order does the court meaningfully
engage California’s objective theory of contracts, the duty-to-read rule, or
the countless authorities that render signed acknowledgments highly
probative—if not conclusive—of assent.

Those omissions are telling. With no claim of fraud, duress, or
mistake, the court’s ruling stands almost entirely on its willingness to

credit Plaintiffs’ post-hoc declarations over their own signed averments.
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That ruling is a near-total abdication of objective contract tenets; it stands
athwart the great weight of California contract law.

And that mischief won’t stop at arbitration clauses. If a court may
override contracts whenever a plaintiff produces a post-hoc declaration of
1gnorance—despite expressly agreeing in writing that the terms were read
and understood—then no term is safe. The same logic could swallow
choice-of-law or forum-selection provisions, liability limitations,
liguidated damages, fee-shifting arrangements, indemnification
obligations, warranty disclaimers, and entire schedules of fees and
charges. In every future case, a plaintiff need only file a convenient
declaration—“I never read that clause”—and a court can declare no
mutual assent, letting the plaintiff keep every other benefit the contract
confers. Avoiding precisely that trust-killing outcome is what gave rise to
the objective theory of contracts centuries ago. See generally Henry Maine,
Ancient Law: Its Connection with the Early History of Society and Its
Relation to Modern Ideas 101 (J.H. Morgan ed. 1917).

In short, the district court’s approach would not merely nullify the
arbitration provision here; it would eviscerate the certainty that written
contracts are meant to provide. California law does not permit such
selective amnesia. This Court should hold that the Plaintiffs’ signed,

13



express acknowledgments established mutual assent to arbitrate as a
matter of law.

II. THE DISTRICT COURT ABUSED ITS DISCRETION BY ABANDONING
THE PARTY-PRESENTATION PRINCIPLE.

Federal courts adhere to the principle of party presentation. Our
civil justice system “is designed around the premise” that the parties
“know what 1s best for them and are responsible for advancing the facts
and arguments entitling them to relief.” Sineneng-Smith, 590 U.S. at 375—
76 (quotations omitted). Courts are “passive instruments of
government’—they “do not, or should not, sally forth each day looking for
wrongs to right,” and they “normally decide only questions presented by
the parties.” Id. at 376 (quotations and alterations omitted). This sharp
division of roles is vital to fair adjudication.

The party-presentation rule safeguards both procedural fairness and
judicial legitimacy. See Jeffrey M. Anderson, The Principle of Party
Presentation, 70 Buff. L. Rev. 1029, 1035 (2022). It ensures that each side
has notice of the legal theories on which the case will turn and a full and
fair opportunity to address them. Id. at 1042—43. It confines courts to their
proper role as neutral arbiters rather than active participants. Id. at 1069.

And it promotes better decision-making by ensuring that legal theories are

14



tested through the crucible of adversarial briefing and argument. Id. at
1037. When courts abandon this rule, they risk deciding cases on
“incomplete records and unexamined theories,” eroding public confidence
in the judiciary and the predictability of the law. Id. at 1068—69. This case
drives home those lessons.

The district court denied Equity Trust’s motion to compel arbitration
on a ground the parties neither raised nor briefed. Plaintiffs never argued
that the CAA was unincorporated. On the contrary, Plaintiffs’ own
complaint treats the CAA as binding. Count IV (“BREACH OF
CUSTODIAL CONTRACT”) alleges that Equity Trust “breached” the
CAA. [3-ER507] Plaintiffs even conceded that the Arbitration Agreement
was “included by reference to” the CAA. [3-ER500] Only later did they
claim that they “did not understand” what they signed and that they never
saw the Arbitration Agreement. [1-ER13]

There’s more. Citing a pre-suit letter from Equity Trust, Plaintiffs
admit—in 9 383 of the Second Amended Complaint—that Equity Trust
“sent letters to Plaintiffs informing them they could find the most recent
version of the Custodial Agreement.” [3-ER503] This directly undercuts
the district court’s framing that Plaintiffs “did not know of its existence
until ETC raised it in this action.” [1-ER13] Having invoked the CAA

15



affirmatively as grounds for relief, Plaintiffs could not contend that it was
not incorporated by reference.

The district court supplied that missing argument itself. At the
October 16, 2025 hearing—after all briefing on the motion to compel had
concluded—the court unveiled its own theory that the CAA failed
California’s three-prong incorporation test. [2-ER23-25] It conceded that
the reference was “clear and unequivocal” and that the reference appeared
to have been “called to the attention of the other party.” [2-ER23-24] But
it decided that the “known or easily available” prong had not been
satisfied, because Equity Trust supplied no hyperlink in the Application
and thus hadn’t directed Plaintiffs to the CAA’s precise location on Equity
Trust’s website. [2-ER24] Only after laying out this surprise framework
did the court invite an on-the-spot response from counsel. [2-ER25]

With no notice that the court would decide the motion on this basis,
and no opportunity to research or brief the precise factual and legal
questions the court would later deem dispositive, Equity Trust’s counsel
responded (as best he could) by emphasizing the signed acknowledgments
and the standalone arbitration sentence above the signature line. [2-

ER29] This procedure offends the rule of party presentation.
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The unfairness is underscored by the jarring disconnect between the
district court’s statements at the hearing and its subsequent order. Again,
the district court found at the hearing that the reference was both “clear
and unequivocal” and “called to the attention of the other party,” resting
its concern solely on the “known or easily available” prong. [2-ER23-24]
Yet the court’s written order goes further, holding that the clause was not
“called to the Plaintiffs’ attention” at all—a ground the court had conceded
at the hearing and that Equity Trust had no need to rebut. A litigant
cannot defend a finding the court disclaimed from the bench.

The district court’s ruling rests on a foundation the adversarial
process never tested. Equity Trust’s first meaningful opportunity to
address the court’s novel concerns arrives only now, on appeal. That is
precisely the harm the party-presentation rule should have avoided. A
district court abuses its discretion and violates the party-presentation rule
when 1t sua sponte raises a non-jurisdictional argument waived by the
parties. Wasden, 982 F.3d at 796 (VanDyke, J., concurring); Sainz, 933
F.3d at 1082—-87.

Nor i1s that all. “The FAA requires courts to place arbitration
agreements on equal footing with all other contracts.” DIRECTV, Inc. v.
Imburgia, 577 U.S. 47, 58 (2015). Yet the district court’s abuse of
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discretion manifests the very hostility to arbitration that the FAA was
meant to prevent. As the Sixth Circuit recently explained in a similar
posture, a district court may not “act as a ‘self-directed board[ ] of legal
inquiry’ and decid[e] issues that the parties never presented.” In re
Chrysler Pacifica Fire Recall Prods. Liab. Litig., 143 F.4th 718, 725-26
(6th Cir. 2025) (quoting NASA v. Nelson, 562 U.S. 134, 147 n.10 (2011)).
Denying arbitration on an unraised ground “violate[s] the principle of
party presentation” and is itself grounds for reversal. Id. at 725.

The order denying the motion to compel arbitration must be

reversed.

CONCLUSION

If the federal policy favoring arbitration is to be upheld, the FAA’s
saving clause must be taken to mean what it says. Barring proof of fraud,
duress, or unconscionability, arbitration contracts are entitled to be
enforced like any other contract. The Court should reverse.

June 12, 2026 Respectfully submitted,

/s/ Cory L. Andrews

Cory L. Andrews

WASHINGTON LEGAL FOUNDATION
2009 Massachusetts Ave., NW
Washington, DC 20036

(202) 588-0302
candrews@wlf.org
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