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FOREWORD 
 

By 
The Honorable Kris Kobach 
Attorney General of Kansas 

 
This Working Paper by former Washington Attorney General Rob McKenna 

and former Wisconsin Chief Deputy Attorney General Andy Cook provides a 

scholarly and in-depth discussion of the threat posed by local municipalities that 

usurp the authority of state attorneys general through filing lawsuits that have 

statewide effects. 

In addition to highlighting this growing threat, the paper provides specific 

actions attorneys general and legislatures can take to address the problem by: (1) 

enacting legislation granting the attorney general authority to review any lawsuits 

filed by local governments that have statewide effects before they can be filed; and 

(2) intervening in cases filed by local municipalities that include claims or issues 

that are within the scope of state enforcement. 

As the Working Paper highlights, I have taken both actions as the Kansas 

Attorney General.  

First, I have worked with Kansas legislators to introduce legislation in 2025 

(House Bill 2228) and in 2026 (House Bill 2593) which requires local 

municipalities seeking to file lawsuits with statewide effect to obtain authorization 

from my office before proceeding. This legislation is necessary to rein in local 

governments trying to bypass the statewide-elected attorney general, who in most 

states is constitutionally or statutorily the state’s chief legal officer. Local 

governments may bring cases involving purely local issues, but they may not 

encroach on the state attorney general’s authority. 

Second, as the elected statewide Attorney General and chief legal officer of 

Kansas, I have intervened in two cases of this nature. My office is seeking dismissal 

https://www.kanfocus.com/Text_119/20252228C.pdf
https://www.kslegislature.gov/li/b2025_26/measures/hb2593/
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of lawsuits brought by a local county regarding statewide and national issues that 

fall under my authority. 

In November 2024, Ford County filed a class-action lawsuit, along with other 

plaintiffs, in the U.S. District Court for the District of Kansas against oil and 

petrochemical companies, alleging a decades-long campaign of deception 

regarding plastics recyclability that led to the accumulation of plastic waste and 

other consequences. The plaintiffs style the case as a public nuisance action and 

seek damages that would likely total hundreds of billions of dollars. Notably, they 

do not limit their claims to Ford County. Incredibly, they purport to represent a 

class consisting of every county in the United States and every resident of those 

counties—in other words, the entire country. 

Setting aside the merits of the environmental claims, which are dubious at 

best, the plaintiffs are attempting to usurp the authority of the states. Only a state 

attorney general may bring a case of this nature—one that seeks to remedy an 

alleged injury to the health, safety, or welfare of the public at large. This authority 

arises from the common law doctrine of parens patriae (Latin for “parent of the 

country”), which has long been recognized by the U.S. Supreme Court. It was under 

this authority that state attorneys general pursued the tobacco litigation of the 

1990s. Cities and counties, however, “are not themselves sovereign” in our 

constitutional system. They are creations of the states and do not possess parens 

patriae authority. 

Shortly after filing the plastics case in Kansas, Ford County joined a separate 

group of plaintiffs in filing a lawsuit in federal court in New Mexico against 

companies involved in shale oil extraction. Although the legal claims in the New 

Mexico case differ, the usurpation of the states’ parens patriae authority is the same. 

As Kansas Attorney General, I have intervened in both cases and am seeking 

to have Ford County dismissed. The county does not possess the authority to bring 

lawsuits of this nature. Only the State of Kansas does. These cases underscore the 
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fact that attorneys general across the country must be vigilant, intervene, and 

defend their parens patriae and consumer protection authority. 

The solutions recommended in this paper are crucial to stopping this 

growing threat to state attorney general authority. This is not a partisan issue—both 

Democratic and Republican attorneys general face the same legal threat in their 

states. 

I want to thank and commend Washington Legal Foundation for publishing 

this paper and highlighting this important issue. 
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REINING IN LOCAL GOVERNMENT ENCROACHMENT 
ON ATTORNEY GENERAL LITIGATING AUTHORITY: 

LEGISLATIVE AND LITIGATION SOLUTIONS 
 

I. Introduction: The Rise of Local Government Litigation  
 

One of the biggest litigation trends over the past decade has been the rise of 

political subdivisions (e.g., cities, counties, public utilities) filing public nuisance 

lawsuits against companies that manufacture and sell lawful products.  This 

growing trend raises several significant concerns.  First and foremost, these 

lawsuits encroach on the authority of the state attorneys general.  Most attorneys 

general are constitutionally or statutorily designated as the chief legal officer for 

their state and have the sole authority to file cases of statewide importance on 

behalf of the public.  It exceeds the authority of local governments for them to file 

lawsuits whose outcomes bind the entire state.  This practice runs counter to the 

principle that a state has one elected chief legal officer who acts on its behalf.  

Local government lawsuits also often harm the victims they are supposed to 

aid by delaying the resolution of claims and the receipt of compensation.  This 

occurred in the recent opioid litigation where huge numbers of local governments 

filed lawsuits in the same cases that attorneys general were already litigating 

against opioid manufacturers and distributors in a multidistrict case.  Adding over 

2,000 political subdivisions and their attorneys to the case prolonged settlement 

negotiations by nearly two years and delayed the distribution of settlement dollars 

to those who needed it most.  Much of the delay centered on negotiations over the 

plaintiffs’ attorneys’ fees.    

Over the past decade, plaintiffs’ law firms have recruited political 

subdivisions to bring a wave of duplicative lawsuits making consumer protection 

and public nuisance claims.  These new lawsuits have been brought against 
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manufacturers of so-called “forever” chemicals known as per- and polyfluoroalkyl 

substances (PFAS); producers of oil, gas, and plastics for alleged harms caused by 

climate change and plastics waste; and automobile manufacturers for allegedly 

causing a public nuisance by failing to adequately prevent theft of their vehicles. 

Unless state attorneys general and legislatures act to rein in these types of 

cases, political subdivisions and plaintiffs’ attorneys will continue to flood the court 

system with thousands of individual cases, encroaching on the authority of state 

attorneys general, delaying justice for victims, and adding unnecessary costs for 

businesses and consumers.   

This Working Paper examines the growing trend of local government 

litigation driven by plaintiffs’ firms and proposes legislative and litigation-based 

solutions to address the harm these lawsuits cause.  Specifically, this paper 

recommends legislation requiring state attorneys general to review and approve 

lawsuits with statewide effects that are brought by a political subdivision using an 

outside plaintiffs’ firm.    

Additionally, this paper discusses specific litigation state attorneys general 

have taken to vigorously protect their authority as their state’s chief legal officer by 

intervening in lawsuits brought by local governments with statewide implications. 

II. Local Government Litigation: Usurping State Attorney 
General Authority and Harming Businesses that 
Manufacture and Sell Lawful Products 

 
A. Recent Trend of Local Government Litigation 
 
The trend of political subdivisions hiring outside contingency-fee law firms 

began with the nationwide opioid litigation.  Nearly 2,700 local governments and 

tribes filed lawsuits that ended up in the Multidistrict Litigation in the Northern 



Copyright © 2026 Washington Legal Foundation     3 

District of Ohio.1  

Having won billions of dollars in damages in the opioid litigation, plaintiffs’ 

attorneys and political subdivisions are now seeking other industries to sue using 

their opioid litigation playbook.  Below are examples of litigation that political 

subdivisions have brought against various industries, using the outside 

contingency-fee firms that have recruited them. 

1. Per- and Polyfluoroalkyl Substances (PFAS)  
 

Litigation against PFAS manufacturers by local governments has expanded 

significantly.  According to the federal court website which tracks the Multidistrict 

Litigation for Aqueous Film-Forming Foams (AFFF) Products Liability Litigation 

(MDL No. 2873), there are “approximately 10,000+ associated cases.”2  This 

includes cases brought by private plaintiffs, local governments (cities, counties, 

public water utilities), and state attorneys general.3  

In 2024, 3M entered into settlements totaling $10.3 billion with several 

public water utilities related to PFAS contamination of drinking water.4  In 2023, 

DuPont entered into settlements totaling $1.2 billion with public water utilities.  

In addition to the local government lawsuits, state attorneys general from 30 

states have filed lawsuits against PFAS manufacturers, demonstrating the 

 
1 Doug Peterson, Public Health and Parens Patriae: How Attorneys General Can Preserve 

States’ Exclusive Litigation Authority, Washington Legal Foundation, No. 236, July 2025, 
https://www.wlf.org/wp-content/uploads/2025/07/7.16.2025-Peterson-WP-full-copy.pdf.  

2 Introduction, Aqueous Film-Forming Foams (AFFF) Prods. Liab. Litig. MDL No. 2873, 
U.S. District Court South Carolina, https://www.scd.uscourts.gov/mdl-2873/index.asp.  

3 Approximately over 400 of these cases are brought by local water providers. See J. Ferrell, et al., 
Water Utilities Must Decide Whether to Give up PFAS Claims Against 3M, Dupont, Marten, Sept. 13, 2023, 
https://martenlaw.com/news/water_utilities_must_decide_whether_to_give_up_pfas_claims_against_3m_d
upont?utm_source=chatgpt.com.  

4 Press Release, 3M Settlement with Public Works Suppliers to Address PFAs in Drinking 
Water Receives Final Court Approval, 3M (Apr. 1, 2024), https://investors.3m.com/news-
events/press-releases/detail/1836/3m-settlement-with-public-water-suppliers-to-address-pfas  

https://www.wlf.org/wp-content/uploads/2025/07/7.16.2025-Peterson-WP-full-copy.pdf
https://www.scd.uscourts.gov/mdl-2873/index.asp
https://martenlaw.com/news/water_utilities_must_decide_whether_to_give_up_pfas_claims_against_3m_dupont?utm_source=chatgpt.com
https://martenlaw.com/news/water_utilities_must_decide_whether_to_give_up_pfas_claims_against_3m_dupont?utm_source=chatgpt.com
https://investors.3m.com/news-events/press-releases/detail/1836/3m-settlement-with-public-water-suppliers-to-address-pfas
https://investors.3m.com/news-events/press-releases/detail/1836/3m-settlement-with-public-water-suppliers-to-address-pfas
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continued overlap between state and local PFAS litigation.  

2. Climate Change 
 

Several cities and counties, led by the plaintiffs’ firm Sher Edling LLP, have 

sued oil and gas companies for their alleged role in contributing to climate change.  

The following local governments have brought their own lawsuits: Baltimore (MD), 

Bucks County (PA), Boulder (CO), Chicago (IL), Charleston (SC), Honolulu (HI), 

Multnomah County (OR), New York (NY), and Santa Cruz (CA).  

These cases allege that oil and gas manufacturers failed to warn of the threats 

burning fossil fuels posed to the world’s climate and violated state public nuisance 

and consumer protection laws by unlawfully promoting the use of fossil fuels.  The 

political subdivisions seek money for abatement of future alleged harms caused by 

climate change, along with large amounts of money for attorneys’ fees.  

3. “Ultra-processed” Foods  
 

On December 2, 2025, San Francisco became the first city to sue food 

manufacturers for the sale of “ultra-processed” foods.  The complaint5 alleges that 

food manufacturers violated the California Unfair Competition Law, which 

prohibits “any unlawful, unfair or fraudulent business act or practice and unfair, 

deceptive, untrue or misleading advertising.”6    

Utilizing similar legal theories as the climate change cases, the San Francisco 

complaint alleges that food manufacturers violated the law by “concealing the risks 

and harms associated” with ultra-processed foods, and “affirmatively 

misrepresenting that [ultra-processed foods] have characteristics, ingredients, 

 
5 Complaint, People of the State of California, v The Kraft Heinz Company, at (Cal. Super. Ct. 

Dec. 2, 2025), https://sfcityattorney.org/wp-content/uploads/2025/12/CCSF-UPF-Complaint-
2025.12.02.pdf.  

6 Cal. Bus. & Prof. Code § 17200 et seq.  

https://sfcityattorney.org/wp-content/uploads/2025/12/CCSF-UPF-Complaint-2025.12.02.pdf
https://sfcityattorney.org/wp-content/uploads/2025/12/CCSF-UPF-Complaint-2025.12.02.pdf
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uses, or benefits they do not have.”7  The complaint further alleges the companies 

advertised ultra-processed foods as healthy when the companies allegedly intended 

to sell unhealthy and harmful foods.   

San Francisco is represented by multiple big plaintiffs’ firms, including 

Morgan & Morgan and DiCello Levitt, signaling that similar cases will likely 

proliferate throughout the country.  

4. Recyclable Plastics  
 

In December 2024, Ford County, Kansas, led a class action complaint8 on 

behalf of consumers from every state in the country.  The complaint was filed 

against Exxon Mobil and ten other energy and petrochemical companies, alleging 

the companies violated antitrust and consumer protection laws by misleading the 

public about the recyclability of single-use plastic products, thereby artificially 

increasing demand for single-use plastics and “contributing to the plastic pollution 

crisis.” (This case is discussed in more depth below.) 

Given the potential for large judgments and settlements, plaintiffs’ firms and 

local governments are likely to continue filing these public nuisance and consumer 

protection lawsuits.  Unless action is taken to rein in local governments’ ability to 

file lawsuits that typically fall under the state attorney general’s authority, 

businesses that manufacture and sell highly regulated and lawful products will be 

targets of similar lawsuits.  Meanwhile, attorneys general will see their authority as 

their state’s chief legal officer continue to erode. 

  

 
7 Complaint, supra note 5, at 57. 
8 Class Action Complaint, Ford County, Kansas v. Exxon Mobil Corporation, No. 2:24-cv-02547 (D. 

Kansas Nov. 27, 2024), https://climateintegrity.org/uploads/media/Ford_County_v_Exxon.pdf. 

https://climateintegrity.org/uploads/media/Ford_County_v_Exxon.pdf
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B. State Attorneys General Authority over Municipalities 
 

Political subdivision’s public nuisance lawsuits against businesses have 

increased despite the existence of legal doctrines that explicitly cabin local 

governments’ authority to bring such cases.  

One such limitation on political subdivisions is the legal doctrine known as 

“Dillon’s Rule,” named after Iowa Judge John Forrest Dillon who first articulated 

the doctrine in City of Clinton v. The Cedar Rapids and the Missouri River Railroad 

Co.9  Dillon’s Rule provides that local governments are “the mere tenants at will of 

their legislature.”  Under this legal doctrine, local governments have been 

considered “creatures of their state governments” and thus are restricted to what 

state legislatures and constitutions expressly grant, what is necessary or implied by 

these delegated powers, and what is essential to the purposes of a municipal 

corporation.10   

In City of Clinton, Judge Dillon ruled the city’s powers were limited by the 

charter granted to it by the legislature and that the city could not block construction 

of a state-authorized railway.  Judge Dillon held: “The corporation of Clinton is a 

public municipal corporation, created for public purposes only, and can exercise no 

powers but such as are expressly granted by law, or such as are incidental to those 

expressly granted, and is always subject to legislative control.”11   

The second legal principle that explicitly applies to state attorneys general 

legal authority is known as parens patriae doctrine (Latin for “parent of the 

country”).12  Under this principle, states have standing to sue on behalf of their 

 
9 City of Clinton v. Cedar Rapids and Missouri River Railroad, 24 Iowa 455 (1868).  
10 Alvin D. Soklow, Center for Study of Federalism, “Dillon’s Rule,” 2006, 

https://federalism.org/encyclopedia/no-topic/dillons-rule/.  
11 City of Clinton v. Cedar Rapids and Missouri River Railroad, 24 Iowa 455, 461 (1868). 
12 Doug Peterson, supra note 1 at 9.  

https://federalism.org/encyclopedia/no-topic/dillons-rule/
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citizens in cases involving states’ sovereign and quasi-sovereign interests.13  

Attorneys general represent their states in those cases and defend those interests, 

including through enforcement of criminal, civil, and administrative laws and 

regulations.14  

In a 2025 WLF Working Paper, former Nebraska Attorney General Doug 

Peterson provides an in-depth discussion on states’ parens patriae authority and the 

lack of local government authority to bring such claims.  According to Peterson, the 

United States Supreme Court has solidified the parens patriae powers of state 

attorneys general, ruling that local municipalities “are not sovereign and that their 

powers are derived from the States.”15 

III. Legislative Solutions to Address Local Subdivision Litigation 
 

While most state attorneys general already possess exclusive parens patriae 

authority, political subdivisions increasingly are filing lawsuits using outside 

contingency-fee counsel that circumvent and undermine the attorneys’ general’s 

authority in this area.  

To address this trend, state legislatures have been introducing and enacting 

legislation that rein in political subdivisions from pursuing litigation with statewide 

effect initiated or controlled by outside plaintiffs’ firms.  In 2019, Texas became the 

 
13 Id.  
14 Id.  
15 Id. at 18-19. (Citing Reynolds v. Sims, 377 U.S. 533, 575 (1964), which held that “Political 

subdivisions of States—counties, cities, or whatever— never were and never have been considered 
as sovereign entities. Rather, they have been traditionally regarded as subordinate governmental 
instrumentalities created by the State to assist in the carrying out of state governmental functions. 
As stated by the Court in [Hunter v. City of Pittsburgh, 207 U.S. 161 (1907)], these governmental 
units are ‘created as convenient agencies for exercising such of the governmental powers of the 
state as may be entrusted to them,’ and the ‘number, nature, and duration of the powers conferred 
upon [them] . . . and the territory over which they shall be exercised rests in the absolute discretion 
of the state.’ The relationship of the States to the Federal Government could hardly be less 
analogous.”). 
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first state to enact legislation16 expressly requiring every political subdivision to 

seek authorization from the attorney general before hiring outside plaintiffs’ firms.  

The Texas law serves as a model for other states as it strikes the right balance of 

continuing to allow local governments to file lawsuits that involve purely local 

issues while protecting the parens patriae authority of the state attorney general 

and the state’s broad interest in controlling litigation of statewide interest.   

Below is a discussion of the Texas law, and a discussion of similar legislation 

recently introduced in Kansas.  

A. Texas Statute 
 

Texas’s statute provides that a political subdivision may not enter a 

contingent-fee contract for certain legal services without review and approval by 

the Office of the Attorney General.17 

First, the statute requires that before a political subdivision enters a 

contingent fee contract for legal services, the Texas Attorney General must review 

and approve the contract.  The statute requires the political subdivision to file the 

contract with the attorney general with detailed answers to a standard 

questionnaire about the contract.18  Information the local government must provide 

in its questionnaire about the proposed contingent-fee contract includes, for 

example:  

• The political subdivision’s general enabling legislation or authority 
and the specific legislation or authority enabling it to bring the 
lawsuit.  

 
16 2019 Texas House Bill 2826, https://legiscan.com/TX/text/HB2826/id/2024199.   
17 See Tex. Gov’t Code § 2254.1038. 
18 See Request for Review and Approval of Contingent Fee Legal Services Contract and/or Amendment of Such 

Contract for a Political Subdivision,” https://www.texasattorneygeneral.gov/sites/default/files/files/divisions/financial-
lit/RequestForReviewOAG-DirectionsAndQuestionnaire.pdf.  

https://legiscan.com/TX/text/HB2826/id/2024199
https://www.texasattorneygeneral.gov/sites/default/files/files/divisions/financial-lit/RequestForReviewOAG-DirectionsAndQuestionnaire.pdf
https://www.texasattorneygeneral.gov/sites/default/files/files/divisions/financial-lit/RequestForReviewOAG-DirectionsAndQuestionnaire.pdf
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• A description of the legal matter to be pursued by the political 
subdivision.  

• A description of the interest that the state or any other 
governmental entity may have in the matter.  

The statute authorizes the attorney general, within 90 days after receiving a 

contingent-fee contract from a political subdivision, to either (1) approve the 

contract or (2) deny the contract because the statutory requirements were not 

fulfilled.  

Additionally, the attorney general may refuse to approve the contract for the 

following reasons:  (1) the legal matter that is the subject of the contract presents 

one or more questions of law or fact that are in common with a matter the state has 

already addressed or is pursuing; and (2) pursuit of the matter by the political 

subdivision will not promote the just and efficient resolution of the matter.19 

The statute further provides that a contract submitted to the Attorney 

General by a political subdivision is considered approved if the attorney general 

does not respond within 90 days.20  

If the attorney general denies the contract, the attorney general must inform 

the political subdivision of the factual and legal basis for the decision.21  The statute 

allows a political subdivision to seek to correct the application to come into 

compliance with the law. The subdivision can also contest the attorney general’s 

denial under the Texas Administrative Procedure statute.  

  

 
19 Tex. Gov’t Code § 2254.1038(b)(3)(A)-(B).  
20 Tex. Gov’t Code § 2254.1038(c).  
21 Tex. Gov’t Code § 2254.1038(e).  
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B. Kansas Legislature 
 

In 2025, House Bill 222822 was introduced in the Kansas Legislature.  The 

bill was passed by both the house and senate but ultimately vetoed by the governor.  

House Bill 2228 provides that a political subdivision may hire outside private 

lawyers to file a case involving statewide interests only if the following conditions 

are met: 

• The political subdivision calls a public meeting and provides in the 
notice the reason for pursuing the matter, along with the 
qualifications of the attorney or firm selected, any relationship 
between the local government and the attorney/firm, the reasons 
why the services cannot be performed by the local government’s 
own lawyers and staff, why the services cannot be performed on an 
hourly basis, and why the arrangement in the best interests of the 
public. 

• The political subdivision submits a written finding incorporating 
the above elements. 

• The political subdivision approves the contract in an open meeting 
after discussion of the items above. 

• The political subdivision then must obtain approval from the 
attorney general by submitting the proposed contact, a description 
of the legal matter, and a copy of the notice and written findings. 

• The attorney general must approve or refuse to approve the 
contract within 90 days of submission of all required materials.  

• The attorney general can deny the contract if: 

o The attorney general’s office is pursuing or plans to pursue a 
matter addressing common questions of law or fact.  

o Pursuit of the matter by the political subdivision will not 
promote just and efficient resolution of the matter.  

o The contract does not comply with Kansas rules of 
professional conduct for attorneys. 

 
22 Kan. HB2228, https://legiscan.com/KS/bill/HB2228/2025.   

https://legiscan.com/KS/bill/HB2228/2025
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• In addition, House Bill 2228 authorizes the attorney general to seek 
dismissal of any local government claim in which the contract does 
not comply with these requirements. The ongoing litigation will 
continue unless the attorney general appears in the proceeding and 
requests dismissal. 

The Kansas law gives the attorney general more leeway to deny a contract 

than the Texas law.  For example, under the Texas law, if the attorney general denies 

the contract, the attorney general must identify the factual and legal basis for that 

decision, and the political subdivision may attempt to correct the deficiency or 

challenge that refusal in court.  The Texas law also provides that a political 

subdivision can request an expedited review of a contract (if the 90-day period is 

too long). 

IV. State Attorneys Protecting Their Parens Patriae Authority 
Through Litigation 

 
In addition to enacting statutory limits on political subdivisions, state 

attorneys general can also proactively protect their authority through litigation.  

States have taken such steps in a bipartisan manner by filing amicus briefs in cases 

brought by local municipalities and by directly intervening in cases.  

Below is a discussion of recent examples where Democrats and Republicans 

have joined together to protect their authority from encroachment by local 

jurisdictions. 

A. Kansas Attorney General Litigation 

Kansas Attorney General Kris Kobach has actively sought to protect 

Kansas’s parens patriae authority on several fronts, including through litigation and 

legislation.  Attorney General Kobach also testified before Congress in 2025 about 

this problem where he said the following in written testimony: 

Only a state attorney general can bring a case of this nature, which 
seeks to remedy an alleged injury to the health, safety, or welfare of 
the public at large.  It is an exercise of the common law doctrine of 
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parens patriae (Latin for “parent of the country”), which has long been 
recognized by the U.S. Supreme Court. See Late Corp. of the Church of 
Jesus Christ of Latter-Day Saints, et al. v. United States, 136 U.S. 1, 57 
(1890); Alfred L. Snapp & Sons, Inc. v. Puerto Rico ex rel. Barez, 458 U.S. 
592, 600 (1982).  It was under this authority that state attorneys 
general undertook the tobacco litigation of the 1990s.  Cities and 
counties, however, “are not themselves sovereign” in our 
constitutional system; they are creations of the states and do not 
possess parens patriae authority themselves.  City of Lafayette v. 
Louisianna Power & Light Co., 435 U.S. 389, 412 (1978).23 
Using this case law precedent, Attorney General Kobach has intervened in 

the following cases to prevent one county in his state from usurping his office’s 

authority. 

1. Rodriguez v. Exxon Mobil Corp.  

In January 2025, Ford County (Kansas) brought a consumer class action 

lawsuit in the U.S. District Court of Kansas, represented by private law firms.  The 

lawsuit targets major oil and petrochemical companies, as well as the American 

Chemistry Council.  

According to the complaint, these industry leaders engaged in a decades-long 

campaign to mislead the public about the recyclability of plastics.  Ford County 

further alleges that this misinformation campaign drove up demand for plastics, 

inflated costs for local governments responsible for waste management, and 

created significant environmental and public health challenges.   

Notably, Ford County did not limit its claims to local or even state-level 

harms.  Instead, it sought to represent a nationwide class—including individual 

consumers, all states, and every state’s political subdivisions—asserting federal and 

state antitrust violations, public nuisance, and consumer protection claims. 

 
23 Testimony of Kansas Attorney General Kris Kobach Before the Senate Subcommittee on Federal Courts, 

Oversight, Agency Action, and Federal Rights Regarding “Enter the Dragon—Chinese Lawfare Against U.S. Energy 
Dominance,” June 24, 2025, https://www.judiciary.senate.gov/imo/media/doc/29618a0d-bcc1-b75b-d41b-
439177ef3902/2025-06-25%20PM%20-%20Testimony%20-%20Kobach%20-%20updated.pdf.  

https://www.judiciary.senate.gov/imo/media/doc/29618a0d-bcc1-b75b-d41b-439177ef3902/2025-06-25%20PM%20-%20Testimony%20-%20Kobach%20-%20updated.pdf
https://www.judiciary.senate.gov/imo/media/doc/29618a0d-bcc1-b75b-d41b-439177ef3902/2025-06-25%20PM%20-%20Testimony%20-%20Kobach%20-%20updated.pdf
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The Ford County lawsuit raised immediate concerns about the proper role 

of local governments in large-scale litigation.  Recognizing the potential threat to 

state sovereignty and the established doctrine of parens patriae, Attorney General 

Kobach moved to intervene in the case.   

After the court granted his motion to intervene, Attorney General Kobach 

moved to dismiss Ford County’s class action allegations.  In his motion to dismiss, 

the Attorney General explained that Ford County was not limiting its claims to its 

own interests or even to Kansas but was instead seeking to represent every county 

and resident in the United States—essentially, the entire country.  His motion 

focused on well-established legal doctrines: 

Ford County lacks the inherent parens patriae authority of sovereign 
States to assert claims based on the public health, welfare, and safety 
of all citizens in general. See Alfred L. Snapp & Son, Inc. v. Puerto Rico, 
ex rel., Barez, 458 U.S. 592, 607 (1982); see also Lynch v. Nat’l 
Prescription Adm’rs, Inc., 787 F.3d 868, 872 (8th Cir. 2015) (attorneys 
general can invoke parens patriae doctrine); Reynolds v. Sims, 377 U.S. 
533, 575 (1964) (political subdivisions “never were and never have 
been considered as sovereign entities” thus they cannot invoke parens 
patriae authority)[.] Ford County’s class action allegations fail 
because it cannot usurp the attorney general’s common law and 
statutory authority to bring statewide relief to the State or its political 
subdivisions. See, e.g., Illinois v. Associated Milk Producers, Inc., 351 F. 
Supp. 436, 440 (N.D. Ill. 1972) (“the State through its Attorney 
General is the proper and best representative of the political 
subdivision organized under the authority of the State” because 
“[j]ustice and judicial economy is best served by having the largest 
governmental unit sue on behalf of all its parts rather than having 
multiple suits brought by various political subdivisions within the 
State”);15 U.S.C. § 15c (attorney general’s sole authority to bring 
federal antitrust claims for the State); K.S.A. 75-702(a) (attorney 
general’s duty to represent the State in all courts); K.S.A. 75-703 
(attorney general’s authority to prosecute all State contract claims); 
K.S.A. 60-908 (attorney general’s exclusive authority to prosecute 
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statewide public nuisances).24 
 
Attorney General Kobach’s motion to dismiss invoked both Rule 12(b)(1), 

arguing that Ford County lacked standing and legal authority to assert claims on 

behalf of all persons and governmental entities; and Rule 12(b)(6), contending that 

Ford County was not the real party in interest and lacked statutory authority to 

proceed on such a broad basis.  

While the court has yet to rule on the state’s motion to dismiss, the case 

stands as a clear example of state attorneys general actively defending their parens 

patriae authority and working to prevent local governments from overstepping 

their legal authority through broad, nationwide litigation. 

2. In re: Shale Oil Antitrust Litigation  

Attorney General Kobach took decisive action to halt another expansive 

class action filed in the U.S. District Court for the District of New Mexico in 2024.  

This lawsuit was brought by Ford County (Kansas) along with consumers and 

several local governments—the City of San Diego, City of San Jose, County of San 

Mateo, Ford County, and the Mayor and City Council of Baltimore (“Municipality 

Plaintiffs”).  Represented by a combination of private law firms and government 

attorneys, the Municipality Plaintiffs accused major shale oil companies of 

engaging in an international conspiracy to restrict U.S. shale oil production and 

artificially inflate crude oil prices, alleging violations of the Sherman Act and a host 

of state antitrust and consumer protection statutes.  Similarly, the Municipality 

Plaintiffs sought to represent a sweeping nationwide class comprised of “[a]ll 

persons, governmental and non-governmental entity end purchasers of crude oil 

 
24 Kansas’ Motion to Dismiss Ford County’s Class Action Allegations at 2-3, Rodriguez v. 

Exxon Mobil Corp., Case No. 4:24-cv-00803-SRB (W.D. Mo., Mar. 3, 2025), Dkt. 113.  
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derivative fuel products in the United States [and the 38 states].”25 

Recognizing the threat to state sovereignty and the established doctrine of 

parens patriae, Attorney General Kobach again moved to intervene in the litigation.  

As in Rodriguez v. Exxon Mobil Corp, he asserted both a right to intervene and, 

alternatively, the court’s permission to participate under Federal Rule of Civil 

Procedure 24.  The intervention was specifically aimed at defending Kansas’s 

exclusive authority to represent the interests of its citizens and political 

subdivisions in matters of statewide concern.  

In his motion to dismiss, Attorney General Kobach emphasized that the local 

municipalities “claim to be the best representative of every person, State, state 

agency, county, city, and other political subdivision in the country.”26  He urged the 

court to dismiss the sweeping class allegations, arguing that the municipalities “lack 

standing and authority to sue on behalf of all States and their instrumentalities and 

citizens.”27  Attorney General Kobach argued the lawsuit was “cloaked as a class 

action” but in reality was an attempt to “commandeer claims exclusively reserved 

to sovereign States,” a move that “would gravely disrupt the sacred balance of the 

States’ position in the federal system.”28 

Attorney General Kobach’s filings provide a thorough analysis of the 

constitutional and statutory principles that reserve parens patriae authority to the 

states. The brief provides in relevant part: 

Because a State ‘surrenders certain sovereign prerogatives’ when it 
enters the Union, the State is entitled to ‘special solicitude in [the] 

 
25 Consolidated Class Action Complaint ¶249, In re: Shale Oil Antitrust Litigation, Case No. 

1:24-md-03119-MLG-LF (D. N.M. Jan. 10, 2025), Dkt. 86.  
26 Kansas’s Memo in Support of its Proposed Motion to Dismiss the Political Subdivisions’ 

Class Allegations at 5, In re: Shale Oil Antitrust Litigation, Case No. 1:24-md-03119-MLG-LF (D. 
N.M. April 8, 2025), Dkt. 153-1.  

27 Id.  
28 Id.  
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standing analysis.’ Massachusetts v. E.P.A., 549 U.S. 497, 519 (2007); 
McAleenan, 450 F. Supp. 3d at 1178.  To exercise its sovereignty and 
establish standing, a State must assert its ‘quasi-sovereign’ interest.  
Snapp, 458 U.S. at 600-01; McAleenan, 450 F. Supp. 3d at 1182.  A 
State’s quasi-sovereign interests include the physical, economic, and 
general health and well-being of the State’s people, the State’s ability 
to develop and enforce its own legal code, and ensure the State’s 
sovereignty is observed in the federal system. McAleenan, 450 F. 
Supp. 3d at 1182; Snapp, 458 U.S. at 607-08.29 

 
Building on this analysis, Attorney General Kobach explained that local 

governments are mere instrumentalities of the state, possessing only those powers 

expressly granted by their state legislatures.30  Accordingly, the court must look to 

state law to determine whether a local government has been authorized to 

represent the state’s sovereign interests.  Kansas law is explicit that the counties’ 

home rule powers are limited to “local affairs and government” and are always 

subject to uniform acts of the legislature.31  Further, Kansas law prohibits counties 

from impairing other political subdivisions’ exercise of their home rule authority.32  

As the Kansas Supreme Court has recognized, “County commissioners have only 

such powers as are conferred upon them by statute.”33  

 

 
29 Id. at 7. 
30 See Reynolds v. Sims, 377 U.S. 533, 575 (1964) (“the number, nature, and duration of 

powers conferred upon [political subdivisions] and the territory over which they shall be exercised 
rests in the absolute discretion of the state”); Greater Heights Acad. v. Zelman, 522 F.3d 678, 680 
(6th Cir. 2008) (“Being a subdivision of the state, the State may withhold, grant or withdraw 
powers and privileges from [a political subdivision] as it sees fit (quoting South Macomb Disposal 
Auth. V. Township of Washington, 790 F.2d 500, 504 (6th Cir. 1986))”; Bd. Of Cnty. Comm’rs of 
Arapahoe Cnty. v. Denver Bd. of Water Comm’rs, 718 P.2d 235, 241 (Colo. 1986) (“[C]ounties, unlike 
states, are not independent governmental entities existing by reason of any inherent sovereign 
authority of their residents.”). 

31 K.S.A. 19-101, 19-101a(a).  
32 K.S.A. 19-101a(a)(4).  
33 Cunningham v. Blythe, 155 Kan. 689, Syl. ¶ 1 (1942).  
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The Kansas Legislature has codified its intent to designate the Attorney 

General—not local governments—as the representative for the state in statewide 

litigation.  For instance, the law has provided that the Attorney General: 

shall appear for the state, and prosecute and defend any and all 
actions and proceedings, civil or criminal, in the Kansas supreme 
court, the Kansas court of appeals and in all federal courts, in which 
the state shall be interested or a party, and shall, when so appearing, 
control the state’s prosecution or defense.34 

 
The Kansas Supreme Court has affirmed this principle, stating: “[t]he 

attorney general is the superior of the county attorney, and whenever the state and 

the public interest are involved, the attorney general is a party to the action. 

Wherever the public interest is involved or the state is a party, the attorney general 

is primarily the proper counsel to appear.”35  This is consistent with the “general 

rule” recognized by the Tenth Circuit that “the state attorney general . . . alone has 

the right to represent the state as to litigation involving a subject matter of statewide 

interest.”36  

Attorney General Kobach argued that federal law also supports this position.  

The Sherman Act permits parens patriae actions only through a state’s attorney 

general.37  Moreover, he argued that the Municipal Plaintiffs class allegations 

“fundamentally offended the Tenth and Eleventh Amendments by abusing Rule 23 

to invade upon state sovereignty and compelling States (including through their 

political subdivisions) to participate in this case.”38  

 
34 K.S.A. 75-702.  
35 Mem’l Hosp. Ass’n, Inc. v. Knutson, 239 Kan. 663, 668 (1986). 
36 Mountain States Legal Found. v. Costle, 630 F.2d 754, 771 (10th Cir. 1980). 
37 15 U.S.C. § 15c.  
38 Kansas’s Proposed Motion to Dismiss the Political Subdivisions’ Class Allegations at 4, 

In re: Shale Oil Antitrust Litigation, Case No. 1:24-md-03119-MLG-LF (D. N.M. April 8, 2025), Dkt. 
153-1.  
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As in Rodriguez v. Exxon Mobil Corp., Attorney General Kobach’s strategy is 

to seek dismissal of the Municipal Plaintiffs’ claims under Rule 12(b)(1), arguing that 

they lack standing and legal authority to assert claims on behalf of a statewide and 

nationwide class; and under Rule 12(b)(6), contending that the Municipal Plaintiffs 

were not the real party in interest and lacked statutory authority to proceed on 

behalf of such an expansive scope of plaintiffs.  Moreover, Attorney General Kobach 

claimed that the court is the improper venue under Rule 12(b)(3) for Kansas’s legal 

claims as all the Municipal Plaintiffs’ harms and injuries occurred in their respective 

states. 

B. Ohio Attorney General Intervention in Opioid Multidistrict 
Litigation   

 
In 2019, during the height of opioid litigation, over 2,000 lawsuits39 brought 

by local governments were consolidated before the Northern District of Ohio. 

These cases targeted opioid manufacturers, distributors, and others alleged to be 

responsible for the opioid crisis. As part of the multidistrict litigation (MDL), the 

court scheduled a bellwether trial for two Ohio counties—Cuyahoga and Summit—

to serve as test cases for the broader claims brought by political subdivisions across 

the country.  

As the bellwether trial approached, Ohio Attorney General Dave Yost—a 

non-party to the federal MDL—filed a petition for a writ of mandamus with the Sixth 

Circuit Court of Appeals. The petition asked the appellate court to either dismiss 

the counties’ lawsuits or, at a minimum, stay the bellwether trial until the State’s 

own opioid claims—already pending in Ohio state court—could be resolved.  

 

 
39 “The Current State of the Opioid Litigation,” Columbia Business Law Review, Henry Hagen, Apr. 4, 2020, 

https://journals.library.columbia.edu/index.php/CBLR/announcement/view/298.  

https://journals.library.columbia.edu/index.php/CBLR/announcement/view/298
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Unlike the two Kansas cases, the Ohio Attorney General chose not to 

intervene in the federal MDL.  The decision was based on Ohio having already filed 

its own suit in state court months before the counties initiated their actions before 

the federal court.  Attorney General Yost expressed concern that intervening in the 

federal case would subject the state of Ohio to federal jurisdiction and potentially 

force Ohio to litigate its claims outside its chosen forum. 

Attorney General Yost’s petition for a writ of mandamus—echoing Kansas 

Attorney General Kobach’s arguments in the above two cases—was grounded in the 

principle that only the state, acting through its attorney general, has the authority 

to represent the interests of all Ohioans in matters of public health and welfare.40  

Allowing the counties’ cases to proceed, he warned, would “fragment the State’s 

claims, pose a high risk of inconsistent verdicts, result in duplicative or overlapping 

damages, and misallocate funds in the State.”41 

It is noteworthy that in this case, thirteen states and the District of Columbia 

joined a bipartisan amicus brief in support of Ohio’s mandamus petition, pursuant 

to Federal Rule of Appellate Procedure 29(a)(2).  The signatories included both 

Republican (Alaska, Arizona, Indiana, Kansas, Montana, North Dakota, Nebraska, 

South Dakota, Tennessee, Texas) and Democratic (Michigan, Connecticut, District 

of Columbia, Hawaii) attorneys general, reflecting a broad consensus that states—

not local governments—should control major litigation affecting the entire state.  

 

 
40 See Cmty. Commc’ns Co. v. City of Boulder, 455 U.S. 40, 54 (1982) (“We are a nation not of 

‘city-states’ but of States”); Jackson v. Cleveland Clinic Found., No. 1:11 CV 1334, 2011 U.S. Dist. 
LEXIS 101768, at *17-18 (N.D. Ohio Sept. 9, 2011) (“courts have consistently held that 
municipalities are not vested with the power to protect their residents’ interests under the theory 
of parens patriae.”) (quoting Karst Env’t Educ. & Prot., Inc. v. Fed. Highway Admin., No. 1:10-CV-
00154, 1011 U.S. Dist. LEXIS 40782, at *22 (W.D. Ky. Apr. 14, 2011)).  

41 Ohio State’s Petition for Writ of Mandamus at 2, In re: National Prescription Opiate 
Litigation, Case No. 19-3827 (6th Cir., August 30, 2019), Dkt. 1-2.  
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The amicus brief, authored by Michigan Attorney General Dana Nessel, 

argued that mandamus was appropriate because, as a non-party, Ohio had no other 

adequate means to protect its sovereign interests, and that the harm caused by 

allowing the bellwether trial to proceed could not be remedied on appeal.42  

The bipartisan group of state AGs further argued that the federal courts 

should not permit class actions by local governments that usurp the state’s parens 

patriae authority.  They emphasized that the attorney general’s role as the 

representative of the state is essential to achieving fair and comprehensive 

settlements for all citizens.  As the amicus brief explained, “[m]aintaining the 

prominent role of the Attorneys General acting on behalf of the State as a whole 

through its parens patriae authority and specific statutory empowerment, is crucial 

to resolving the claims of the people of the State on a fair and equitable basis.”43 

The state attorneys general stressed that, absent a legislative grant of 

authority, local governments lack the broad powers necessary to protect the 

interests of the entire state.44  The amicus brief also criticized the “novel class 

certification scheme” proposed in the opioid MDL, arguing that it would undermine 

the settlement process by creating an unmanageable number of claims and 

claimants, and by sweeping in state instrumentalities that had not sought to pursue 

 
42 See In re Bendectin Prods. Liab. Litig., 749 F.2d 300, 304 (6th Cir. 1984) (describing the 

five-step process for examining whether there are extraordinary circumstances warranting 
mandamus relief). 

43 States’ Amicus Brief in Support of the State of Ohio’s Petition for Writ of Mandamus at 
13, In re: National Prescription Opiate Litigation, Case No. 19-3827 (6th Cir., Sept. 6, 2019), Dkt. 7. 

44 See Hunter v. City of Pittsburgh, 207 U.S. 161, 178 (1907) (explaining that “[m]unicipal 
corporations are political subdivision of the state, created as convenient agencies for exercising 
such of the governmental powers of the state as may be [e]ntrusted of them.”); Nash Cnty Bd. of 
Educ. V. Biltmore Co., 640 F.2d 484, 496 (4th Cir. 1981) (holding that the North Carolina had the 
authority to litigation on behalf of localities without their consent, and explaining that “[i]t would 
seem self-evident that common sense dictates that when an alleged wrong affects governmental 
units on a state-wide basis, the state should seek redress on their behalf as well as on its own rather 
than parceling out the actions among local agencies.”). 
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relief separate from the state.45  The attorneys general cautioned that the opioid 

crisis is a matter of statewide impact requiring a statewide response, and that 

piecemeal litigation by local governments risks inconsistent results and an 

inequitable distribution of resources. 

Ultimately, the Sixth Circuit denied Ohio’s petition for a writ of mandamus, 

holding that such relief is reserved for extraordinary circumstances and that Ohio 

could have sought relief by intervening in the district court for the limited purpose 

of asserting its parens patriae interests.  

Nonetheless, the Ohio Attorney General’s petition—and the broad, bipartisan 

support it received from attorneys general across the country—marked a 

significant milestone in the ongoing debate over the proper role of states and 

localities in mass tort litigation.  The episode underscores the growing concern 

among state leaders about the proliferation of municipal lawsuits that threaten to 

encroach on the states’ sovereign authority to act on behalf of its citizens in matters 

of statewide importance.  

C. Pennsylvania Attorney General Litigation Against City of 
Philadelphia and Allegheny County 

 
Pennsylvania Attorney General Dave Sunday is involved in ongoing 

litigation46 that began under his predecessor, former Attorney General Michelle 

Henry.  Philadelphia District Attorney Larry Krasner and Allegheny County 

District Attorney Stephen Zappala (District Attorneys) initiated the case during the 

national opioid litigation.  The District Attorneys sought a declaration that the 

 
45 States’ Amicus Brief, supra note 43, at 14. 
46 The Commonwealth of Pennsylvania, by and through the Philadelphia District Attorney v. 

The Attorney General of the Commonwealth of Pennsylvania, (hereinafter Krasner v. Pennsylvania), 
No. 283 M.D. 2022, https://law.justia.com/cases/pennsylvania/commonwealth-court/2024/283-
m-d-2022.html.  

https://law.justia.com/cases/pennsylvania/commonwealth-court/2024/283-m-d-2022.html
https://law.justia.com/cases/pennsylvania/commonwealth-court/2024/283-m-d-2022.html
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attorney general lacks the authority to extinguish their Pennsylvania Unfair Trade 

Practices and Consumer Protection Law (UTPCPL) claims against the settling 

opioid distributors.  

The main issue in the case is whether the attorney general, as the “chief law 

officer” of the Commonwealth, has the authority to settle UTPCPL claims.  The 

District Attorneys brought a separate lawsuit with outside plaintiffs’ firms and 

sought to obtain money on top of the settlement amount already awarded to 

Pennsylvania Attorney General for the entire Commonwealth. 

The attorney general’s brief explains that during the opioid litigation, the 

state attorneys general participated in a bipartisan coalition to investigate the 

practices of the opioid manufacturers and distributors.  The brief further notes that 

unlike the District Attorneys, the Pennsylvania Attorney General did not hire 

outside contingency-fee counsel but instead the investigation and litigation was 

handled by the assistant attorneys general within the office—allowing more money 

to go to the actual victims instead awarding large sums of money to the private 

plaintiffs’ attorneys. 

Working with the other state attorneys general, the Pennsylvania Attorney 

General entered a $26 billion multistate settlement resulting in $1 billion allocated 

to Pennsylvania.  Additionally, the attorney general agreed to release all the 

Commonwealth’s legal claims against the settling defendants in exchange for the 

final settlement dollar amount as well as the defendants agreeing to reform their 

business practices.  

The attorney general further argued that during the settlement negotiations, 

the political subdivisions had the ability to scrutinize the settlement agreement and 

decide whether to join.  Nearly every local government agreed to join the 

settlement, including the city of Philadelphia and Allegheny County, which received 

settlement dollars totaling more than $48 million.  Despite these actions, the 
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District Attorneys from Philadelphia and Allegheny County continued to litigate 

their claims against each of the opioid defendants under the state-based UTPCPL, 

seeking more money. 

The Pennsylvania Commonwealth Court ruled that “[a]lthough district 

attorneys may bring suit under [Section 4 of the UTPCPL], the true party in interest 

is the Commonwealth, and not the local jurisdiction.”47 

The lower court further ruled that the Pennsylvania Constitution designates 

the attorney general as the “chief law officer of the Commonwealth…” 48  

Additionally, the court held that the attorney general’s powers are defined, in large 

part, by the Commonwealth Attorneys Act, which designates the attorney general 

as “the chief law enforcement officer of the Commonwealth.”49 

The court further explained the history of the Pennsylvania Attorney 

General’s office in conjunction with district attorneys and local subdivisions.  

Specifically, the Pennsylvania Legislature granted the District Attorneys the 

authority to enforce criminal laws and granted the attorney general the authority 

to represent the Commonwealth in “any” civil action brought by the 

Commonwealth without limitation.50  

Furthermore, the court explained that the attorney general represents the 

Commonwealth in any action brought by the Commonwealth, which 

“unambiguously” gives the attorney general the authority to represent the 

Commonwealth in “any civil litigation.”51  The case was appealed by the District 

 
47 Krasner v. Pennsylvania, at 11-12, citing 73 P.S. § 201-4. 
48 Id., quoting Pa. Const. art. IV, § 4.1.   
49 Id. at 13, quoting 71 P.S. § 732-206.  
50 Id. at 13-14, citing 71. P.S. §732-204(c) and 73 P.S. § 205). 
51 Id. at 15, citing 71 P.S. § 732-204(c); Synthes USA HQ v. Commonwealth, 289 A.3d 846, 

859-60 (Pa. 2023)).   
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Attorneys and is pending before the Pennsylvania Supreme Court.  

V. Conclusion  

Local governments, often at the urging of plaintiffs’ attorneys, are 

increasingly filing lawsuits that have statewide implications and encroach on the 

authority of state attorneys general.  State attorneys general and legislatures are 

taking significant actions to forestall this emerging trend—through litigation and 

legislation—and protect their authority.  Such lawsuits not only encroach on the 

state attorneys’ general parens patriae authority, but often delay the resolution of 

litigation, thereby delaying justice for the victims.  This is not a partisan issue, nor 

does constraining local governments’ ability to file public nuisance lawsuits using 

outside contingent fee counsel undermine their proper authority.  Instead, the 

legislation and litigation described in this paper seek to restore the proper balance 

of power between states and their local governments while preserving the role of 

state attorneys general as the chief legal officers of their states. 
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