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DISCLOSURE STATEMENT 
 

Washington Legal Foundation has no parent company, issues no 

stock, and no publicly held company owns a ten percent or greater 

interest in it. 
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INTEREST OF AMICUS CURIAE*

Washington Legal Foundation is a nonprofit, public-interest law 

firm and policy center with supporters nationwide. WLF promotes free 

enterprise, individual rights, limited government, and the rule of law. It 

often appears as amicus curiae in First Amendment cases to oppose 

government compulsion of speech and association. E.g., First Choice 

Women’s Res. Ctrs. v. Platkin, Case No. 24-781 (U.S. 2025); Moody v. 

NetChoice, 603 U.S. 707 (2024). WLF has also appeared in this Court to 

resist government efforts to unconstitutionally target one element of the 

business community. E.g., City of N.Y. v. Chevron Corp., 993 F.3d 81  

(2d Cir. 2021).  

In addition, WLF’s Legal Studies Division, the foundation’s 

publishing arm, regularly produces papers on the inherent constitutional 

dangers of state-compelled speech. E.g., Jonathan F. Cohn & Paul J. Ray, 

First Amendment Limits Government’s Power to Compel Commercial 

Speech, WLF Legal Opinion Ltr. (Mar. 10, 2017). 

 
* No party’s counsel authored any part of this brief. No one, apart 

from WLF and its counsel, contributed money intended to fund the brief’s 
preparation or submission. All parties consented to WLF’s filing this 
brief. 
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INTRODUCTION AND SUMMARY OF ARGUMENT 

Normally, the government trips into the commercial compelled-

speech context by insisting that private actors pay for space to carry the 

government’s viewpoint—whether the business wants to or not. See, e.g., 

Nat’l Elec. Mfrs. Ass’n v. Sorrell, 272 F.3d 104, 107 (2d Cir. 2001) 

(mercury labeling on lightbulb packaging); CTIA - The Wireless Ass’n v. 

City of Berkeley, 928 F.3d 832, 837–38 (9th Cir. 2019) (radio frequency 

radiation warning by stores selling cell phones); Am. Beverage Ass’n v. 

City & Cnty. of S.F., 916 F.3d 749, 753–54 (9th Cir. 2019) (oversize 

warning about added sugars on soda advertising) But that’s not what’s 

happening here. New York is using state power to pull down a curtain 

jointly constructed by the delivery services and their users—not on behalf 

of a public service announcement, but at the behest of other private 

companies. NYC Admin. Code § 20-563.7 (Compelled PII Disclosure 

Law). This coerced arrangement violates the First Amendment’s free 

speech guarantee, and the district court’s ruling is entirely correct. But 

the Law imposes additional First Amendment injuries that the district 

court did not consider. See Citizens United v. Fed. Election Comm’n, 558 

U.S. 310, 331 (2010) (courts may consider “‘a new argument to support 
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what has been a consistent claim’” that a party’s First Amendment rights 

were violated) (quoting Lebron v. Nat’l R.R. Passenger Co., 513 U.S. 374, 

379 (1995) (brackets omitted)). 

The First Amendment forbids compelled-speech regimes that 

“force[] associations.” Pac. Gas & Elec. Co. v. Pub. Utilities Comm’n of 

Cal., 475 U.S. 1, 12 (1986) (Powell, J., plurality). The personally 

identifiable information that New York City forces DoorDash, Grubhub, 

or Portier (Delivery Services) to fork over was not shared by the diner 

with the restaurant. Yet the City compels that association through its 

Compelled PII Disclosure Law. It would be one thing if the City was doing 

this as the last resort for directly advancing some venerable, 

constitutional purpose, such as countering racial discrimination. Cf. 

Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241 (1964); 

Katzenbach v. McClung, 379 U.S. 294 (1964). But it’s not. The City 

repeatedly concedes in its briefing that the purpose of the law is to 

privilege the restaurant industry over the Delivery Services. City Br. at 

48–52. 

The City’s confession that the ordinance is a rent-seeking measure 

resolves this case. When the “genre of speech” being compelled is such a 
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novel one, Safeline Grp., Inc. v. Jepsen, 764 F.3d 258, 261 (2d Cir. 2014), 

working multiple First Amendment injuries, the Court must apply either 

strict scrutiny or, at a minimum, some form of heightened judicial review. 

Nixon v. Shrink Mo. Gov’t PAC, 528 U.S. 377, 391 (2000) (“The quantum 

of empirical evidence needed to satisfy heightened judicial scrutiny of 

legislative judgments will vary up or down with the novelty and 

plausibility of the justification raised”). That means the City must come 

to the Court with a vitally important interest to justify the Compelled PII 

Disclosure Law. But the City isn’t saying the law fights discrimination or 

deters corruption—it’s pleading bog-standard rent-seeking. “While” that 

candid admission “might be sufficient to establish a proposition in other 

civil cases,” such as a straightforward tax subsidy, “the First Amendment 

demands more.” Celle v. Filipino Rep. Enters., Inc., 209 F.3d 163, 188  

(2d Cir. 2000).  

ARGUMENT 

I. THE FIRST AMENDMENT DISFAVORS ALL COMPELLED 
ASSOCIATION. 
 

The First Amendment, as it applies to the States, casts a wide 

prohibitory net over government action. It shields associational privacy, 

even when that association comes in the form of dollars. Ams. for 
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Prosperity Found. v. Bonta, 594 U.S. 595 (2021). It prevents the 

government from imposing conditions on how and when a private 

company may share commercially relevant data. Sorrell v. IMS Health, 

Inc., 564 U.S. 552 (2011); WLF v. Friedman, 13 F. Supp. 2d 51 (D.D.C. 

1998); vacated in part on other grounds sub. nom WLF v. Henney,  

202 F.3d 331 (D.C. Cir. 2000). Excessive compliance paperwork on 

lobbying? Forbidden. Calzone v. Summers, 942 F.3d 415, 423 (8th Cir. 

2019) (en banc). Slapping onerous labels on cow’s milk for the sake of 

consumer curiosity? Not allowed. Int’l Dairy Foods Ass’n v. Amestoy, 92 

F.3d 67, 74 (2d Cir. 1996). “Courts in this Circuit have” even “recognized 

that Internet users have a limited First Amendment privacy in 

anonymous Internet usage.” John Wiley & Sons, Inc. v. Doe Nos. 1–30, 

284 F.R.D. 185, 189 (S.D.N.Y. 2012).  

Read together, these cases stand for a constitutional rule—“forced 

associations that burden protected speech,” including through a 

compelled-speech regime, “are impermissible,” Pac. Gas & Elec. Co., 475 

U.S. at 12 (Powell, J., plurality), even in the context of an online 

commercial transaction. See 303 Creative v. Elenis, 600 U.S. 570, 592 

(2023) (“When a state public accommodations law and the Constitution 
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collide, there can be no question which must prevail”) (citing U.S. Const., 

art. VI, cl. 2). The level of protection afforded freedom from compelled 

association may be lighter in the commercial context, see CompassCare 

v. Hochul, 125 F.4th 49, 59–61 (2d Cir. 2025), but it’s real, all the same. 

And compelled speech via compelled association is exactly what the 

City is doing. When a customer orders a jo chirashi or a Philly 

cheesesteak and fries through one of the Delivery Services, she has 

contracted with the Service—not the restaurant. The customer has made 

a free choice. She would rather give her contact information to the 

Service—again, not the restaurant. She does so cognizant that the app 

will crunch this data, deliver personalized advertising, and perhaps even 

choose to sell it to a third party. But that deal is between her and the 

Service alone. The City wishes to break that privity through state action 

and force the Service to share her personally identifiable information, on 

demand, directly with the restaurant. NYC Admin. Code § 20-563.7.  

So while normally the Service preserves the privacy of its users and 

provides “only the individual’s first name, the first initial of her surname, 

and the order’s contents—the minimum information required to fill the 

order” (SPA9), the Compelled PII Disclosure Law unilaterally expands 
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the scope of the user’s relationship with the restaurant, giving the 

physical business a permanent record of the diner’s “(1) name, (2) 

telephone number, (3) email address, (4) order delivery address, and (5) 

order contents.” (SPA11). When the government compels speech and 

compels association, as it does here, the First Amendment harm 

correspondingly compounds. 

People have good reason to minimize the number of outlets that 

possess their full name and personal contact information. After all, if a 

customer wanted to give her address to a restaurant voluntarily, she 

could do so at any time—often simply by calling in an order herself. And 

yet many customers don’t do that, or at least—in the City’s estimation—

not enough. City Br. at 4–9 (lamenting exponential growth of courier 

services for food delivery in New York City). Perhaps more than mere 

convenience explains why. 

These days, an individual’s name, email, and home address are 

enough to give anyone with access to that information the keys to 

unlocking that person’s entire social universe—work history, current 

workplace, vacation destinations, social-media “friends,” relationship 

status, party affiliation—“a wealth of detail about her familial, political, 
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professional, religious, and sexual associations.” United States v. Jones, 

565 U.S. 400, 415 (2012) (Sotomayor, J., concurring). Using a Delivery 

Service not only ensures that a restaurant can’t subsequently spam you 

with unwanted advertising. It also allows you to anonymously leave a 

bad review for poor quality food without fear that a business owner will 

retaliate—or avoid even worse scenarios. See Shaffer v. Kavarnos,  

2025 WL 2299173, at *1, n.1 (S.D.N.Y. Aug. 7, 2025) (“Doxing, also 

spelled ‘doxxing,’ involves using the Internet to source out and collect 

someone’s personal and private information and then publicly releasing 

that information online for purposes of retribution, harassment, or 

humiliation”) (internal citations omitted, punctuation altered).  

True, the ordinance has an opt-out provision. But the opt-out is one 

in name only—and comes with its own separate First Amendment 

baggage. Under the Compelled PII Disclosure Law, “[t]he customer shall 

be presumed to have consented to the sharing of such customer data 

applicable to all online orders unless such customer has made such a 

request in relation to a specific online order.” NYC Admin Code  

§ 20-563.7(b) (emphasis supplied). The Law also says that the Service 

“shall provide in a conspicuous manner on its website,” not necessarily in 
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the app where dining orders are placed, “in a style and form required by 

the commissioner, a means for a customer to make such request.” Id. So 

customers must affirmatively opt-out, on individual orders, in a format 

designed by the government. That’s a red-tape regime designed to 

exhaust users into preserving the Compelled PII Disclosure Law’s 

privacy-diminishing default. The First Amendment forbids that, too. 

Calzone, 942 F.3d at 423 (“The burdens of the law are straightforward. 

Most obvious is the time and effort required to fill out paperwork” and 

“stressing ‘the time and expense of entering a long-term morass of 

regulatory red tape’”) (quoting Minn. Citizens Concerned for Life, Inc. v. 

Swanson, 692 F.3d 864, 873–74 (8th Cir. 2012)). 

II. RENT-SEEKING DOESN’T SATISFY THE FIRST AMENDMENT. 
 

True, in some circumstances, the government can compel 

commercial association. It just needs a really good reason to do so. Heart 

of Atlanta Motel, Inc. 379 U.S. at 259–62 (public accommodations 

provision of Civil Rights Act of 1964 constitutional); Katzenbach, 379 U.S. 

at 305 (same); cf. 303 Creative, 600 U.S. at 590 (“In saying this much, we 

do not question the vital role public accommodations laws play in 

realizing the civil rights of all Americans . . . governments in this country 



 
10 

have a ‘compelling interest’ in eliminating discrimination in places of 

public accommodation” and “‘equal access to public establishments’”) 

(quoting Roberts v. U.S. Jaycees, 468 U.S. 609, 628 (1984) and Heart of 

Atlanta Motel, Inc., 379 U.S. at 250). 

It’s usually not terribly hard for the government to at least point to 

a superficially valid reason to justify violating the First Amendment. “At 

some great height, after all, almost any state action might be said to 

touch on one or another of the fundamental concerns of government: 

public health and safety, public peace and order, defense, revenue, and 

measuring a highly particularized and individual interest directly 

against one of these rarefied values inevitably makes the individual 

interest appear the less significant.” Yellowbear v. Lampert, 741 F.3d 48, 

57 (10th Cir. 2014) (Gorsuch, J.) (internal quotation marks and citation 

omitted); Volokh v. James, 148 F.4th 71, 94 (2d Cir. 2025) (finding the 

government’s interest in “preventing violence . . . is undoubtedly 

substantial, but the statute nonetheless fails even intermediate 

scrutiny”). Oddly enough, here it’s the opposite. The “rarefied values” of 

freedom of speech, association, and privacy are all on one side of the 
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balance, while a “highly particularized” and parochial rent-seeking 

interest rests on the other. Yellowbear, 741 F.3d at 57. 

Give the City credit: it isn’t really pretending otherwise. This law 

is no more than grubby rent-seeking by an industry trying to flatten 

competitors, and the City’s brief says so. The City’s brief waxes eloquent 

about the “hundreds of thousands of jobs, billions of dollars in revenue, 

and tens of thousands of small businesses” that “powers large segments 

of the City’s economic and cultural life.” City Br. at 48. Sure, it’s dressed 

up, fulfilling then-Judge Gorsuch’s observation that “[t]he more abstract 

the level of inquiry, often the better the governmental interest will look.” 

Yellowbear, 741 F.3d at 57. But if you blink past the rhetoric, the 

government has candidly confessed that it’s been captured by a 

concentrated economic interest—full stop. City Br. at 16 (“Customers 

were purchasing the product of the restaurants’ labor, and so restaurants 

should have ‘the right to know who their loyal customers are’”) (quoting 

(A794)); id. at 51 (admitting that the law is designed to “mak[e] it more 

feasible for restaurants to leave plaintiffs’ platforms if they choose”).  

That’s woefully insufficient to carry a First Amendment burden. 

Consider those interests that have been found sufficiently vital under 
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heightened First Amendment scrutiny. National security. TikTok v. 

Garland, 604 U.S. 56 (2025); Holder v. Humanitarian Law Project, 561 

U.S. 1 (2010). Violence prevention. Volokh, 148 F.4th at 94. Upholding 

the fair housing laws. Ragin v. N.Y. Times Co., 923 F.2d 995, 1003–04 

(2d Cir. 1991). Or consider the classic interest that allows the government 

to publicize political association—fighting quid pro quo corruption or its 

appearance. Buckley v. Valeo, 424 U.S. 1, 26 (1976) (per curiam) That 

interest was upheld precisely because the Buckley Court thought it would 

make it harder for entrenched interests to capture the political process. 

Id. at 26–27 (“To the extent that large contributions are given to secure 

a political quid pro quo from current and potential office holders, the 

integrity of our system of representative democracy is undermined”). The 

City here asks that industry capture be championed, as a governmental 

interest of high rank. See City Br. at 50–51. That’s topsy-turvy. 

It may well be a closer question that the City’s nakedly 

transactional interest is sufficient to survive the deferential review of 

non-controversial, factual disclosures, thanks to Zauderer v. Office of 

Disciplinary Counsel, 471 U.S. 626 (1985). But Zauderer applies only in 

the narrow circumstances where the government is compelling 
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commercial speech (not speech and association), and where the compelled 

messaging is factual and non-controversial. Volokh, 148 F.4th at 94. The 

unvarnished truth about an attorney’s fee qualifies—the government-

directed distribution of personally identifiable information to third 

parties does not. Safelite Grp., 764 F.3d at 263–64 (“[O]ur case law 

applying Zauderer review to factual, commercial disclosure . . . has 

[generally] dealt with disclosure requirements about a company’s own  

. . . services”). 

CONCLUSION 

Governments may sometimes constitutionally subsidize the 

industries that have captured them. But they can’t step on fundamental 

rights to do so. “‘The Fourteenth Amendment does not enact Mr. Herbert 

Spencer’s Social Statics,’” Sensational Smiles, LLC v. Mullen, 793 F.3d 

281, 287 (2d Cir. 2015) (quoting Lochner v. N.Y., 198 U.S. 45, 75 (1905) 

(Holmes, J., dissenting) (spelling altered)), but it does apply the First 

Amendment to the City.  

The Court should affirm. 
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      /s/ Zac Morgan 
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Zac Morgan 
   Counsel of Record 

      WASHINGTON LEGAL FOUNDATION 
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      zmorgan@wlf.org 
 

Counsel for Amicus Curiae  
      Washington Legal Foundation  

September 26, 2025 
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