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IDENTITY AND INTEREST OF AMICUS CURIAE 

 Founded in 1977, Washington Legal Foundation (“WLF”) is a 

nonprofit, public-interest law firm and policy center with supporters 

nationwide, including many in Florida. WLF promotes free enterprise, 

individual rights, limited government, and the rule of law. WLF 

appears regularly as amicus curiae to emphasize the limits due 

process imposes on arbitrary deprivations of property, both in federal 

courts, see, e.g., Philip Morris USA v. Williams, 549 U.S. 346 (2007), 

and in state courts, see, e.g., Coates v. R.J. Reynolds Tobacco Co., 

365 So.3d 353 (Fla. 2023). WLF’s publishing arm, its Legal Studies 

Division, has produced many works by outside experts on punitive 

damages. See, e.g., F. Charles Marionneaux, et al., Louisiana High 

Court Further Defines Due-Process Limits on Punitive Damages, WLF 

Legal Opinion Letter (Feb. 16, 2018). 
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SUMMARY OF THE ARGUMENT 

 For forty years, Florida has restricted a plaintiff’s ability to 

amend his complaint to plead a punitive damages claim. The 

Legislature decided in 1986 that mere allegations, however salacious, 

are insufficient; instead, a sufficient evidentiary basis for the recovery 

of punitive damages must exist before allowing punitive damages 

claims to proceed. Under this statutory scheme, the trial court acts 

as “gatekeeper,” rejecting claims without the requisite evidentiary 

basis. 

 Petitioners contend that trial courts need consider only one side 

of the story—the claimant’s side—before making this determination. 

But a trial court cannot legitimately act as a “gatekeeper” without 

looking at all the available evidence to fully understand the claim it 

is being asked to permit. Concluding otherwise would virtually 

guarantee that defendants are subjected to meritless claims for 

punitive damages that would never have survived had the trial court 

been allowed to consider them without one hand tied behind its back. 

Petitioners’ approach is inconsistent with what the Florida 

Legislature enacted and intended, with this Court’s prior decisions, 

and with basic notions of due process. 
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ARGUMENT 

I. THE FLORIDA LEGISLATURE HAS RESTRICTED THE 
PLEADING OF PUNITIVE DAMAGES TO CASES WHERE 
THE RECORD EVIDENCE SUPPORTS THEIR RECOVERY. 

 
Since 1986, Florida law has protected defendants’ “substantive 

legal right not to be subject to a punitive damages claim” absent a 

sufficient evidentiary showing. Globe Newspaper Co. v. King, 658 

So.2d 518, 519 (Fla. 1995); see also § 768.72, Fla. Stat. When it acts 

as a “gatekeeper” under this law, a court properly balances the 

plaintiff’s right to seek punitive damages in certain limited 

circumstances and the defendant’s right not to be subject to 

meritless punitive damages claims. When its analysis comports with 

the heightened standard envisioned by the Legislature, a court 

advances the Legislature’s policy ends. The Fourth District 

understood this careful balance and the animating spirit and letter 

of the law; its decision adhering to that law should be affirmed. 

A. The Legislature’s Public Policy Decision Prohibits The 
Pleading Of Punitive Damages Without Evidence. 

 
The Florida Rules of Civil Procedure govern how parties may 

amend their pleadings. Some amendments are by-right or as a matter 

of course. Others require the consent of the adverse party, or leave of 
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court, to be liberally given. See Fla. R. Civ. P. 1.190(a). The 

Legislature decided that amendments to add punitive damages 

claims should be different. So it singled out the pleading of punitive 

damages and revised the statutes and rules that govern it. See 

Holmes v. Bridgestone/Firestone, Inc., 891 So.2d 1188, 1191 (Fla. 4th 

DCA 2005) (“Punitive damage amendments are different than 

traditional amendments in that [the law] has created a substantive 

legal right not to be subject to a punitive damage claim until the trial 

court rules that there is a reasonable evidentiary basis for punitive 

damages.”). That “new” regime has now been the law, with some 

adjustment, for four decades.  

Consistent with this approach, Florida law “presumes punitive 

damages claims will be the exception in civil actions, not the rule.” 

McLane Foodservice Inc. v. Wool, 400 So.3d 757, 760 (Fla. 3d DCA 

2024). To that end, trial courts must screen out meritless punitive 

damages claims to mitigate the waste, abuse, and nuisance that flow 

from them. See, e.g., Long v. Kropke, 370 So.3d 319, 321–23 (Fla. 4th 

DCA 2023); Napleton’s N. Palm Auto Park, Inc. v. Agosto, 364 So.3d 

1103, 1105 (Fla. 4th DCA 2023); Varnedore v. Copeland, 210 So.3d 

741, 747–48 (Fla. 5th DCA 2017). Thus, the trial court must decide 
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whether a plaintiff has made a showing sufficient to support the 

recovery of punitive damages. 

In Section 768.72, the Legislature codified its determination 

that punitive damages claims should be subject to clear—and clearly 

defined—limitations. That provision states that “no claim for punitive 

damages shall be permitted unless there is a reasonable showing” by 

the plaintiff establishing entitlement to this extraordinary relief. 

§ 768.72(1), Fla. Stat. (emphasis added). The parallel provision in the 

Rules of Civil Procedure likewise excepts claims for punitive damages 

from the normal amendment process. See Fla. R. Civ. P. 1.190(f); see 

also Amdts. to Fla. R. Civ. P. & Fla. R. App. P. 9.110, 858 So.2d 1013, 

1014 (Fla. 2003) (adding subsection (f)). 

B. The Legislature Recognized The Hazards Of Punitive 
Damages Claims And Struck A Balance. 
 

 That there is a thumb on the scale against amendment to add 

punitive damages is neither surprising nor new. This Court 

interpreted Section 768.72’s text thirty years ago in Globe Newspaper 

and emphasized the statute’s purpose. There, the Court held that 

“[t]he plain meaning” of that section “requires a plaintiff to provide 

the court with a reasonable evidentiary basis for punitive damages.” 
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658 So.2d at 520. And it confirmed what the Fourth District and 

other appellate courts repeatedly have recognized ever since—that 

punitive damages claims are different and that a process permitting 

their assertion as before “would render section 768.72 meaningless.” 

Id. While diverging on the details, Florida courts have consistently 

emphasized the need for a substantive preliminary determination. 

See, e.g., Walt Disney World Co. v. Noordhoek, 672 So.2d 98, 100 (Fla. 

3d DCA 1996) (“It was the intent of the legislature that a [defendant] 

not be even exposed to a claim for punitive damages unless a judge 

had first determined that a factual basis for such damages exists.” 

(quoting Mayer v. Frank, 659 So.2d 1254, 1255 (Fla. 4th DCA 1995) 

(emphasis added)); Est. of Despain v. Avante Grp., Inc., 900 So.2d 

637, 644 (Fla. 5th DCA 2005) (“[T]he finding of a reasonable basis 

under the statute requires a legal determination by the trial court 

that the requirements of section 768.72(1) have been met.”).  

 Section 768.72 codified several “important policy objectives,” 

including the Legislature’s design to “create[] a heightened standard 

for demonstrating entitlement to an award of punitive damages.” 

R. Traband, An Erie Decision: Should State Statutes Prohibiting the 

Pleading of Punitive Damages Claims Be Applied in Federal Diversity 
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Actions?, 26 Stetson L. Rev. 225, 228 (1996). To establish a 

“‘reasonable basis’ in compliance with section 768.72,” Florida courts 

adopted “a procedure which has evolved into a mini-trial of whether 

the plaintiff will be able to prove that the defendant acted with the 

requisite level of intent and misconduct.” Id. 

Why this higher standard? Because the grant of a motion to 

amend to add punitive damages is a litigation “game changer.” 

Manheimer v. Fla. Power & Light Co., 403 So.3d 257, 260 (Fla. 3d 

DCA 2023) (citation omitted). Claims for punitive damages, if 

permitted, “materially alter the course of civil litigation,” Osechas v. 

Arcila, 271 So.3d 65, 66 (Fla. 3d DCA 2019) (Scales, J., specially 

concurring), and have “significant, multi-faceted impacts on litigation 

and litigants,” Varnedore, 210 So.3d at 743. They are also an extreme 

form of private sanction, posing “an acute danger of arbitrary 

deprivation.” Honda Motor Co. v. Oberg, 512 U.S. 415, 432 (1994). 

Punitive damages claims burden the defendant. They “subject[] 

the defendant to financial discovery that would otherwise be off 

limits,” and, potentially, to massive “uninsured losses.” TRG Desert 

Inn Venture, Ltd. v. Berezovsky, 194 So.3d 516, 520 n.5 (Fla. 3d DCA 

2016); see also Est. of Despain, 900 So.2d at 641 (explaining that the 
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statute provides defendants the right not to be subject to discovery 

of financial worth without an adequate evidentiary showing). Further, 

the financial information sought by plaintiffs is often extremely 

sensitive. See, e.g., Church of Scientology Flag Serv. v. Williams, 671 

So.2d 840, 842 (Fla. 5th DCA 1996). Besides the toll on defendants, 

punitive damages claims also require significant additional resources 

from the courts, which must manage the litigation of discrete claims 

with discrete due process concerns.  

To avoid these discovery burdens—and the specter of 

incomprehensibly distorted punitive damages awards—defendants 

may be driven to settle cases no matter the merits. The threat and 

hydraulic leverage of a punitive damages claim thereby functions as 

a kind of “gamesmanship.” Manheimer, 403 So.3d at 262; see also 

Tennant v. Charlton, 377 So.2d 1169, 1170 (Fla. 1979) (“[T]he threat 

of such exposure might be used by unscrupulous plaintiffs to coerce 

settlements from innocent defendants.”). The Legislature understood 

this risk and just how far it would lead civil litigation and punitive 

damages from their constitutionally permissible pale. Recognizing 

the deleterious effects of punitive damages claims, the Legislature 

“expressly required a more rigorous assessment” before such claims 
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would be allowed. Cat Cay Yacht Club, Inc. v. Diaz, 264 So.3d 1071, 

1076 (Fla. 3d DCA 2019); accord Manheimer, 403 So.3d at 262 

(similar). Among other things, this rule seeks to ensure cases are 

assessed and settled by merit, not threat. 

II. THE STATUTORY FRAMEWORK REQUIRES TRIAL 
COURTS TO EXERCISE A GATEKEEPING ROLE AND 
CONSIDER ALL AVAILABLE EVIDENCE. 

 
A. The Gatekeeping Role Is Substantive, Not Pro Forma.  

 
At trial, a plaintiff must eventually prove entitlement to punitive 

damages by clear and convincing evidence, § 768.72(2), Fla. Stat., 

and must show, beyond the standard elements for compensatory 

damages, that the defendant acted with “conscious disregard or 

indifference,” § 768.72(2)(b), Fla. Stat. At the pleading stage, a 

plaintiff’s burden is not unduly onerous. Nor is it cursory or ethereal. 

Instead, a plaintiff cannot amend the complaint to plead punitive 

damages without first setting forth a “reasonable basis for recovery,” 

§ 768.72(1), Fla. Stat.; Fla. R. Civ. P. 1.190(f). Again, this standard 

explicitly overrides this State’s otherwise liberal policy for 

amendment of pleadings. Compare Fla. R. Civ. P. 1.190(a) with Fla. 

R. Civ. P. 1.190(f); see also Cook v. Fla. Peninsula Ins. Co., 371 So.3d 

958, 961 (Fla. 5th DCA 2023) (“[A] more rigorous standard is applied 
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to a motion for leave to amend a complaint to assert a punitive 

damages claim.”). 

This Court has characterized the trial court’s task at this stage 

as requiring a preliminary determination. See Globe Newspaper, 658 

So.2d at 519 (explaining a defendant should not be subject to a 

punitive damages claim until the trial court “makes a determination” 

on the evidentiary basis for such damages). The statute “triggers the 

trial court’s ‘gatekeeping’ function whereby it may allow punitive 

damages claims only where ‘a reasonable basis’ for recovery exists.” 

McLane Foodservice, 400 So.3d at 760 (citation omitted). 

Section 768.72 provides the trial court with an interlocking, 

two-step analysis for making that preliminary determination. First, 

subsection (1) requires a “reasonable showing” of “a reasonable basis 

for recovery” at the pleading stage. Then, subsection (2) requires the 

plaintiff to prove by clear and convincing evidence, at trial, the 

defendant’s intentional misconduct or gross negligence. When 

applicable, subsection (3) then sets a heightened standard for 

corporate defendants. Combining these provisions, the trial court 

must answer the following question: Has the plaintiff-claimant 

reasonably shown that, after trial, a jury would have a reasonable 
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basis to award punitive damages? This two-step analysis requires, at 

bottom, review of the pleadings and the evidence. See Vaziri v. 

Jerkins, 400 So.3d 634, 637 (Fla. 4th DCA 2025) (“First, the court 

must determine whether the proposed amended complaint contains 

sufficient allegations . . . . Second, [if so], the court then must 

consider whether the plaintiff has established a reasonable 

evidentiary basis for recovering punitive damages consistent with 

those allegations.” (emphasis added)). 

Contra Petitioners’ characterization, the Fourth District’s 

interpretation does not require a plaintiff-claimant to establish at the 

pleading stage entitlement to punitive damages by clear and 

convincing evidence. It simply requires the trial court to assess the 

plaintiff-claimant’s motion for its pleading obligations and its 

ultimate burden of proof: clear and convincing evidence. A trial 

court’s review should underscore a plaintiff-claimant’s need to make 

its case for punitive damages not under the typical more-likely-than-

not bar, but under the heightened standard of clear-and-convincing 

fixed by the Legislature. 
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B. The Trial Court Must Assess The Totality Of The 
Evidence. 
 
1. The Trial Court Must Consider Both Evidence Proffered 

by the Claimant and All Other Record Evidence. 
 

The trial court’s preliminary determination is, of course, bound 

by the words of the statute and rule: Is there “a reasonable showing 

by evidence in the record or proffered by the claimant which would 

provide a reasonable basis for recovery of [punitive] damages”? 

§ 768.72(1), Fla. Stat. These words are procedural protections that 

“require[] more than mere allegations.” Bistline v. Rogers, 215 So.3d 

607, 610 (Fla. 4th DCA 2017). Above all, “an evaluation of the 

evidentiary showing . . . does not contemplate . . . simply accepting 

the allegations in a complaint or motion to amend as true.” Id. 

 WLF agrees with Petitioners both that “[t]he words of a 

governing text are of paramount concern,” Petrs.’ Br. at 31 (quoting 

Planned Parenthood of Sw. & Cent. Fla. v. State, 384 So.3d 67, 77 

(Fla. 2024)), and that, in this case, the text is clear, Petrs.’ Br. at 37. 

That text requires a trial court weighing a plaintiff’s motion to amend 

to consider two buckets of evidence: evidence in the record and 

evidence proffered by the claimant. Because these words must receive 

their ordinary meaning, the “evidence in the record” may be set forth 



 

13 

for consideration by either party. See Gattorno v. Souto, 390 So.3d 

134, 137–38 (Fla. 3d DCA 2024); Manheimer, 403 So.3d at 261 (“A 

trial court must weigh both parties’ showings when considering 

whether the evidence or proffer is sufficient to establish a reasonable 

evidentiary basis for recovery of punitive damages.”); Marder v. 

Mueller, 358 So.3d 1242, 1246 n.1 (Fla. 4th DCA 2023) (“[W]e have 

rejected the notion that a trial court must only consider the movant’s 

proffer and accept it as true.”); Bistline, 215 So.3d at 610 (similar); 

cf. KIS Grp., LLC v. Moquin, 263 So.3d 63, 66 (Fla. 4th DCA 2019) 

(“[S]ection 768.72 . . . requires the court to weigh the evidence and 

act as a factfinder.”). 

 Given the statutory language and the accompanying rule’s 

command to consider the evidence, the task of the trial court at this 

stage is closer to that at summary judgment than at a motion to 

dismiss. See Crump v. Am. Multi-Cinema, Inc., 383 So.3d 880, 885 

(Fla. 5th DCA 2024) (“[T]he court must consider both the pleading 

component and the evidentiary component of each motion to amend 

to assert punitive damage claims.” (quoting Varnedore, 210 So.3d at 

744)); see also Henn v. Sandler, 589 So.2d 1334, 1335–36 (Fla. 4th 

DCA 1991) (similar). 
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 Administering this standard is neither novel nor difficult. As the 

district courts have recognized, this is a light-most-favorable 

analysis, Mercer v. Saddle Creek Transp., Inc., 389 So.3d 774, 776–

77 (Fla. 6th DCA 2024); Cook, 371 So.3d at 961–62, routinely 

employed at the summary judgment stage and posing no great 

difficulty to administer there or in the many other situations courts 

are regularly called on to apply it. Petitioners give no reason to doubt 

the competence of Florida’s lower courts to continue applying that 

same standard when considering motions to amend to add punitive 

damages claims. 

2. Petitioners’ Proposed Rule Would Unravel the Statute and 
Frustrate the Legislature’s Ends. 

 
 Petitioners urge this Court to handicap the trial courts’ ability 

to determine whether a punitive damages claimant has made the 

reasonable showing required by law. There is no legitimate basis in 

the statute for doing so. In fact, it would defeat the Legislature’s 

intent by virtually guaranteeing that meritless claims are allowed to 

proceed.  

Consider the Petitioners’ preferred rule: A trial court may 

consider only the evidence (1) submitted into the record by the 
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plaintiff seeking amendment and (2) proffered by the plaintiff in their 

motion. Petrs.’ Br. at 50–52. Petitioners’ conjured construction would 

eviscerate the requirements of Section 768.72, transform the trial 

court’s preliminary determination into a rubber stamp, and permit 

amendment by-right, returning Florida courts to a pre-1986, pre-

Section 768.72 modus operandi.  

On a more practical level, though, Petitioners’ construction 

cannot be squared with the logic of the Rule 1.190 amendment 

process or the obligations of the trial court at the pleading stage. 

Typically, a plaintiff may seek to amend, a defendant may consent or 

oppose, and the court settles the matter in its legally sound 

discretion. But if Petitioners are correct here, then a defendant’s 

opposition to amendment becomes a Kafkaesque exercise in wasted 

time. So, too, the trial court’s ostensibly substantive preliminary 

determination. Under Petitioners’ regime, a defendant cannot identify 

any record evidence supporting its position that has not been 

advanced by the plaintiff in its motion—at least no evidence that the 

trial court could consider. Once the plaintiff’s motion avers that the 

sky is red and provides even a shred of evidence to support that 

contention, the trial court must deem it so, even if the defendant 
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identifies overwhelming record evidence showing the sky is blue. The 

law does not require such willful blindness. 

 On the contrary, Petitioners’ rule would flout the legislative aim 

of ensuring that every punitive damages claim is supported by a 

legitimate evidentiary basis. Requiring a court to listen to only one 

side of the evidentiary story would all but guarantee that punitive 

damages amendments are granted, with all the attendant discovery 

and burdensome litigation that entails, when they should not and 

would not have been granted had the trial court been able to consider 

the full universe of evidence at the amendment stage. Even if a 

defendant could make an evidentiary showing that punitive damages 

would be barred as a matter of law under one of the several statutes 

restricting such damages to certain claims and cases, a court 

applying Petitioners’ rule would be unable to consider that reality at 

the amendment stage. 

C. The Decision Below Adheres To The Statute’s Text, As 
Well As Its Spirit And Policy Aims. 

 
Punitive damages exist at the whim of the Legislature, Alamo 

Rent-A-Car, Inc. v. Mancusi, 632 So.2d 1352, 1358 (Fla. 1994), which 

may limit—or even abolish—their recovery, Gordon v. State, 608 



 

17 

So.2d 800, 801 (Fla. 1992) (per curiam). When it enacted 

Section 768.72’s heightened pleading standard, the Legislature 

sought to protect defendants from unwarranted exposure to liability, 

the continuation of frivolous, by-right claims for punitive damages, 

and the discovery abuses attending such claims. See Neill v. Gulf 

Stream Coach, Inc., 966 F. Supp. 1149, 1155 (M.D. Fla. 1997) 

(“[Section] 768.72 is not simply a minor adjustment to the state’s 

procedural rules . . .; rather, [it] is part of a statutory device directed 

at reducing the in terrorem effect and the expense of litigating cases 

[with these claims] before the pleader has developed any evidentiary 

basis for the[ir] assertion.”). These concerns were front of mind for 

this Court a decade earlier:  

If plaintiffs were allowed unlimited discovery of 
defendants’ financial resources in cases where there is no 
actual factual basis for an award of punitive damages, the 
personal and private financial affairs of defendants would 
be unnecessarily exposed and, in some cases, the threat 
of such exposure might be used by unscrupulous plaintiffs 
to coerce settlements from innocent defendants. 
 

Tennant, 377 So.2d at 1170. More amendments in 1999 only further 

narrowed the availability of amendment. See Fla. House of Rep. 

Comm. on Judiciary, Final Analysis of H.B. 775 (May 13, 1999) 

(discussing amendments to “reduce[] the number of cases where 
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punitive damages might be awarded to plaintiffs”). And the most 

recent change in the law on this subject has been this Court’s 

amendment of Florida Rule of Appellate Procedure 9.130, permitting 

interlocutory appeals of trial court orders on punitive damages 

amendments. These restrictions and special procedural rules 

recognize the gravity—sometimes fatal gravity—of a demand for 

punitive damages on a defendant. And they are “part of a broader 

legislative scheme of tort . . . reform,” aimed at “achieving a 

substantive legislative goal.” Neill, 966 F. Supp. at 1155. 

This Court has plainly recognized that goal, emphasizing that 

Section 768.72 “create[d] a substantive legal right not to be subject 

to a punitive damages claim and ensuing financial worth discovery 

until the trial court makes a determination that there is a reasonable 

evidentiary basis for recovery of punitive damages.” Globe 

Newspaper, 658 So.2d at 519. By design, “the burden placed upon 

[a plaintiff] to allow her to amend her complaint to add a claim for 

punitive damages, is—substantively speaking—not a modest one,” 

Crump, 383 So.3d at 886—it is deliberately high, see Valladares v. 

Bank of Am. Corp., 197 So.3d 1, 11 (Fla. 2016) (standard for punitive 

damages “equivalent to [that] involved in criminal manslaughter”).  
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 Petitioners’ test would roll back the clock to 1985. A preliminary 

determination straitjacketed by plaintiff’s facts and arguments—and 

plaintiff’s facts and arguments alone—is no real determination at all. 

The Legislature could have continued to permit plaintiffs to plead 

punitive damages in their original complaints, obviating the need for 

a court to assess factual bases and evidentiary support until later in 

the case (for example, at the summary judgment stage). It could have 

adopted a rule like that conjured in the Petition here, centering a 

plaintiff’s account over all other evidence. It did not. Here, rather than 

having to persuade a majority of Florida’s bicameral legislature, the 

Governor, and the public constituencies they represent to rewrite the 

legal standard, Petitioners and their counsel naturally would prefer 

to have to persuade only four out of seven Justices on this Court. But 

this Court is not a proper forum for achieving desired public-policy 

outcomes that lost out in the democratic process. 

 A trial court’s analysis must incorporate much more than 

Petitioners’ diluted test, which boils down to little more than 

“accept[ing] [the plaintiff’s] . . . allegations at face value.” Mercer, 389 

So.3d at 777; McLane Foodservice, 400 So.3d at 761 (same). Anything 

less than the robust preliminary determination required under 
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Section 768.72 and Rule 1.190(f) and set forth in the Fourth District’s 

decision below subjects defendants to precisely the kind of liability, 

harassment, and litigation-distorting burdens that Florida law 

forbids. The Court should decline Petitioners’ invitation to defy the 

unambiguous text and unmistakable purpose of the statute and rule. 

CONCLUSION 

 The judgment of the Court of Appeal should be affirmed. 
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