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by Mark A. Behrens and Christopher E. Appel

A fundamental tenet of legal ethics rules starting with the Canons of Professional Ethics in 1908
through the current Model Rules of Professional Conduct (Model Rule 5.4) is that lawyers and law firms must
exercise professional independence. A 2022 DRI Center for Law & Public Policy Report explains, “Lawyers
have been prohibited from allowing investment in their businesses by nonlawyers on the premise that the
client will be adversely impacted if the lawyer is influenced by the economic interest of the investors.”!

For years, American Bar Association (ABA) commissions have studied regulatory innovations to
improve the accessibility, affordability, and quality of civil legal services, but no changes have been adopted
to longstanding ABA policy prohibiting nonlawyer ownership of law firms.

Recently, however, advocates for alternative business structures (ABS) for law firms have had some
success in states. In 2020, the Arizona Supreme Court abolished that state’s version of Model Rule 5.4,
instituting a licensing system that permits nonlawyers to have an economic interest in law firms.? The Utah
Supreme Court authorized a regulatory sandbox pilot program to allow nonlawyer ownership of law firms
for at least seven years (starting September 1, 2020).2 The District of Columbia has permitted a limited form
of nonlawyer ownership of law firms since 1991.*

This year, momentum shifted back to maintaining the traditional model of a law firm owned and
operated exclusively by attorneys. The Florida Supreme Court, ABA House of Delegates, and California
Legislature each reaffirmed attorney ownership and control of the practice of law. These events may
foreshadow movement away from ABS proposals for law firms in other jurisdictions.

Florida Supreme Court Rejects ABS Proposals

In March, Florida’s high court declined to proceed with proposals by a Special Committee to test
nonlawyer ownership in law firms, fee splitting with nonlawyers, and broadly expanded paralegal work.®> The

! Marta-Ann Schnabel et al., Nonlawyer Investment in the Legal Economy, DRI Ctr. for Law & Pub. Pol’y (2022), at 3.

2 Ariz. Code of Jud. Admin. § 7-209 (Oct. 2020); see also Ariz. Jud. Branch, Alternative Business Structures (ABS) Questions and
Answers (visited Oct. 9, 2022).

3 Utah S. Ct., Office of Legal Services Innovation, Frequently Asked Questions (visited Oct. 9, 2022); see also Utah Work Group on
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> Mark D. Killian, Supreme Court Declines to Adopt Recommendations on Nonlawyer Ownership, Fee Splitting, and Expanded Para-
legal Work, Fla. Bar News, Mar. 8, 2022. The court agreed to permit not-for-profit legal service providers to organize as a corpora-
tion and allow nonlawyers to be members of not-for-profit legal service providers’ boards of directors. In re: Amendments to Rule
Regulating the Florida Bar 4-5.4 (Fla. June 2, 2022).

Mark A. Behrens co-chairs Shook, Hardy & Bacon L.L.P./s Washington, D.C.-based Public Policy Group and is a member
of Washington Legal Foundation’s Legal Policy Advisory Board. Christopher E. Appel is an Of Counsel in the firm’s
Public Policy Group.



https://www.dri.org/docs/default-source/dri-white-papers-and-reports/abs-white-paper-final.pdf
https://www.azcourts.gov/AZ-Supreme-Court/Code-of-Judicial-Administration
https://www.azcourts.gov/accesstolegalservices/Questions-and-Answers/abs
https://www.azcourts.gov/accesstolegalservices/Questions-and-Answers/abs
https://utahinnovationoffice.org/sandbox/frequently-asked-questions/
https://utahinnovationoffice.org/wp-content/uploads/2021/08/Narrowing-the-Justice-Gap-Report-August-2019.pdf
https://www.dcbar.org/For-Lawyers/Legal-Ethics/Rules-of-Professional-Conduct/Law-Firms-and-Associations/Professional-Independence-of-a-Lawyer
https://www.floridabar.org/the-florida-bar-news/supreme-court-declines-to-adopt-recommendations-on-nonlawyer-ownership-fee-splitting-and-expanded-paralegal-work/
https://www.floridabar.org/the-florida-bar-news/supreme-court-declines-to-adopt-recommendations-on-nonlawyer-ownership-fee-splitting-and-expanded-paralegal-work/
https://www.floridasupremecourt.org/content/download/839346/opinion/sc22-607.pdf
https://www.floridasupremecourt.org/content/download/839346/opinion/sc22-607.pdf

Vol. 37 No. 17 October 14, 2022

proposals were modeled after Utah’s regulatory sandbox pilot program.®

The Florida Bar’s Board of Governors had urged the Florida Supreme Court not to adopt the Special
Committee’s proposals to allow nonlawyer ownership in law firms or fee sharing with nonlawyers.” The Board
unanimously rejected these proposals. In a letter to the court, the Board said members “expressed concern”
that allowing nonlawyers to own interests in law firms would create “an inherent conflict of interest between
lawyer-owners of firms, who must adhere to ethical obligations and advance principles of public service,
and unregulated nonlawyer-owners, whose primary goal would be to increase firm profitability.”® The Board
added, “these changes would be so profoundly transformative of the practice of law in Florida that they
should not be allowed, even on a test basis, without clear and compelling empirical data that they will help
solve access to justice in a meaningful way with little or no risk to the public.”®

The Board of Governors also told the Florida Supreme Court that data from other states “either
fails to show that [changes to law firm ownership and fee sharing rules] will improve access or it shows the
negative effects of the changes.”® “Indeed,” the Board said, “the data from Arizona clearly demonstrates
the peril of unintended consequences of allowing nonlawyer firm ownership; witness the efforts by large
litigation finance entities to acquire ownership of law firms underway now in Arizona.”**

The Board submitted hundreds of pages of comments from Florida Bar members expressing wide-
ranging concerns, including the potential of ABS for law firms to erode the quality of legal services, strain
lawyer ethical obligations and accountability, and divide loyalty to clients.*

The Florida Supreme Court has asked the Bar for “alternative proposals to ‘improve the delivery of
legal services to Florida’s consumers and . . . assure Florida lawyers play a proper and prominent role in the
provision of these services.”

ABA Reaffirms “Core Values” of Attorney Owned and Controlled Law Firms

In August, the ABA’s House of Delegates adopted Resolution 402, which states that the “sharing of legal
fees with non-lawyers and the ownership or control of the practice of law by non-lawyers are inconsistent
with the core values of the legal profession.”** The House of Delegates sought to reaffirm established ABA
policy on nonlawyer involvement to “leave no doubt” that, as state supreme courts and bar associations
consider ways to advance the administration of justice, “there should be no changes to Association policy
against fees splitting with non-lawyers and non-lawyer ownership of entities delivering legal services.”*

The report accompanying Resolution 402 offers several reasons why “non-lawyer involvement in the
practice of law is such a threat to clients and our system of justice.”?® These include the “threat of outside
regulation” that nonlawyer involvement may invite; inability to “assure that the twin pillars of confidentiality

¢ John Stewart et al., Final Report of the Special Committee to Improve the Delivery of Legal Services (June 28, 2021).
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29, 2021, at 2.
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12 Comments on the Final Report of the Special Committee on the Delivery of Legal Services.

13 | etter from John A. Tomasino, Clerk of Court for the Florida Supreme Court, to Joshua E. Doyle, Executive Director of the Florida
Bar, Mar. 3, 2022, at 2.

14 ABA House of Delegates, Resolution 402 (adopted Aug. 8-9,2022) (reaffirming Resolution 00A10F (2000)); see also Sarah Martin-
son, ABA Reaffirms Policy Against Nonlawyer Firm Ownership, Law360 (Aug. 9, 2022).
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