WLF Month in Review

This WLF Litigation Division feature highlights WLF’s court filings, as well as decisions
issued in response to WLF’s filings. In this edition, we list April 2022 filings and results.

New Filings

WLF asks the Supreme Court to hear an important preemption case under
the Federal Insecticide, Fungicide, and Rodenticide Act. (Monsanto v. Pilliod)

WLF urges the Supreme Court not to defer to agencies on the jurisdictional
scope of “waters of the United States.” (Sackett v. EPA)

WLF asks the Supreme Court to hear an important case about the dormant
Commerce Clause. (TitleMax v. Weissmann)

Decisions

The Supreme Court refuses to imply a remedy for emotional distress under
Section 504 of the Rehabilitation Act. (Cummings v. Premier Rehab Keller)
**victory**

The Seventh Circuit reinforces its prior holding that the Supreme Court’s
Safeco test for willfulness governs in False Claims Act cases. (United States ex
rel. Proctor v. Safeway) **victory**

The Supreme Court agrees to decide whether a State may subject a
nonresident corporation to general jurisdiction in its courts for simply
registering to do business in the State. (Mallory v. Norfolk Southern Railway
Co.)

The Supreme Court upholds a municipal sign ordinance that prohibits
advertising for off-premises goods and services. (City of Austin v. Reagan
National Advertising)

The Ninth Circuit denies rehearing en banc in an important preemption case
affecting the internet. (ACA Connects v. Bonta)

The California Court of Appeal upholds millions of dollars in civil penalties
against a medical-device manufacturer for disseminating scientific speech.
(Johnson & Johnson v. California)

The Fifth Circuit revives a lawsuit by a competitor-plaintiff in an antitrust case
that threatens to dilute the antitrust standing requirement. (Pulse Network,
LLC v. Visa, Inc.)
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NEW FILINGS

WLF asks the Supreme Court to hear an important preemption case under the Federal Insecticide,
Fungicide, and Rodenticide Act.
Monsanto v. Pilliod

On April 19, WLF urged the Supreme Court to hear an important preemption case. The California Court

of Appeal held that the Federal Insecticide, Fungicide, and Rodenticide Act does not preempt state-law
failure-to-warn claims, even though EPA has rejected glyphosate warnings. WLF’s amicus brief explains how
glyphosate’s listing as a possible carcinogen is based not on science but on rent-seeking by the plaintiffs’ bar.
Next, the brief describes how deciding the preemption issue in this case would resolve issues about warning-
label preemption under other statutes. Finally, the brief explains why the Court should grant review and limit
punitive damages to the amount of compensatory damages. Allied Educational Foundation joined WLF on
the brief.

WLF urges the Supreme Court not to defer to agencies on the jurisdictional scope of “waters of the United
States.”
Sackett v. EPA

On April 18, WLF urged the Supreme Court not to defer to federal agencies when undertaking the core
function of the judiciary—interpreting the law. The case asks the Court to revisit its 2006 decision in Rapanos
v. United States, which held that the Clean Water Act (CWA) does not regulate all wetlands but failed to
muster a majority opinion for the proper jurisdictional test. In its amicus brief supporting the Sacketts,

WLF explains that the task of divining congressional intent from statutory text belongs to the Court, not to
federal agencies. This is especially true for “major questions” of economic and social significance, such as

the jurisdictional reach of the CWA. Only the Supreme Court can provide a stable, workable definition of
“waters of the United States” that honors the statutory text and Supreme Court precedent. WLF joined the
Cato Institute, Associated General Contractors of America, Mountain States Legal Foundation, and NFIB Small
Business Legal Center on the amicus brief.

WLF asks the Supreme Court to hear an important case about the dormant Commerce Clause.
TitleMax v. Weissmann

On April 14, WLF urged the Supreme Court to hear an important case about the dormant Commerce Clause.
The Third Circuit held that Pennsylvania may apply its usury laws to a Delaware corporation doing business

in Delaware if the loan is serviced in Pennsylvania. WLF’s amicus brief explains how this extraterritorial
application of Pennsylvania law violates horizontal federalism principles. The brief also explains why this is

a good case to pair with a case in with the justices will be hearing oral argument next Term, National Pork
Producers, and describes the real-life consequences of denying certiorari. Online Lenders Alliance joined WLF
on the brief.
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DECISIONS

The Supreme Court refuses to imply a remedy for emotional distress under Section 504 of the
Rehabilitation Act.
Cummings v. Premier Rehab Keller

On April 28, the Supreme Court refused to imply a remedy for emotional distress under Section 504 of
the Rehabilitation Act of 1973. This result was a victory for WLF, which filed an amicus brief in the case.
In its brief, WLF explained that the tort of intentional infliction of emotional distress already allows for
recovery in the same cases that plaintiffs seek to recover emotional-distress damages for breach of
contract under common law. As Justice Kavanaugh’s concurring opinion notes, and as WLF argued in
its brief, implying a remedy for emotional distress under Section 504 would also raise separation-of-
powers concerns because the Court, not Congress, created the private cause of action.

The Seventh Circuit reinforces its prior holding that the Supreme Court’s Safeco test for willfulness
governs in False Claims Act cases.
United States ex rel. Proctor v. Safeway

On April 5, the Seventh Circuit reaffirmed the position taken by every court of appeals to consider the
issue and held that the test for willfulness announced by the Supreme Court in Safeco applies in False
Claims Act actions. The decision was a victory for WLF, which filed an amicus brief urging the Seventh
Circuit to affirm the District Court’s ruling. WLF explained that applying Safeco in FCA cases provides
the necessary due-process protections while advancing Congress’s goal of ensuring companies do not
bury their heads in the sand. Moving forward, companies can rest assured that they won’t face treble
damages under the FCA for mere negligent conduct.

The Supreme Court agrees to decide whether a State may subject a nonresident corporation to
general jurisdiction in its courts for simply registering to do business in the State.
Mallory v. Norfolk Southern Railway Co.

On April 25, the U.S. Supreme Court granted Mallory’s petition for certiorari from a December 22, 2021
Pennsylvania Supreme Court decision. The state court’s decision was a victory for WLF, which filed

an amicus brief explaining why subjecting any out-of-state corporation that registers to do business

in Pennsylvania to general jurisdiction violates the Due Process Clause. WLF filed its brief in the
Pennsylvania Supreme Court with substantial pro bono assistance from James M. Beck of the firm Reed
Smith LLP in Philadelphia. The U.S. Supreme Court will hear arguments in the case during its October
Term 2022, and WLF will monitor the briefing schedule for an opportunity to file an amicus brief in
support of the Respondent.
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The Supreme Court upholds a municipal sign ordinance that prohibits advertising for off-premises
goods and services.
City of Austin v. Reagan National Advertising

On April 21, the Supreme Court held that Austin’s ordinance allowing digital signs to promote on-
premises goods and services but not off-premises goods and services was content neutral. This

was a setback for WLF, which filed an amicus brief explaining that the ordinance was content based
and must survive strict scrutiny. As the ordinance is not narrowly tailored to advance a compelling
government interest, WLF argued that the Fifth Circuit correctly struck down the ordinance. WLF’s
brief was prepared with the pro bono assistance of Thomas M. Johnson, Jr. and Krystal B. Swendsboe
of Wiley Rein LLP (Washington, DC).

The Ninth Circuit denies rehearing en banc in an important preemption case affecting the internet.
ACA Connects v. Bonta

On April 20, the Ninth Circuit denied rehearing en banc in an important preemption case. This was

a disappointment for WLF, which filed an amicus brief supporting the petition. Despite a D.C. Circuit
opinion holding that the FCC’s 2018 net neutrality order preempts conflicting state net neutrality laws,
a three-judge panel focused almost exclusively on express preemption, not conflict preemption. As
WLF’s brief showed, this circuit split will cause massive uncertainty for regulated parties. WLF’s brief
also argued that rehearing was needed because the panel’s concurring member insisted that parties
should not appeal preliminary injunction orders. WLF was joined by TechFreedom in filing the brief.

The California Court of Appeal upholds millions of dollars in civil penalties against a medical-device
manufacturer for disseminating scientific speech.
Johnson & Johnson v. California

On April 11, the California Court of Appeal affirmed a trial court’s decision to impose $344 million in
civil penalties on a medical-device manufacturer for disseminating fully protected scientific speech.
The decision was a setback for WLF, which filed an amicus brief in the case urging reversal or vacatur.
Imposing a penalty larger than all other reported California awards combined, the trial court found
that every communication the defendants made about Ethicon’s pelvic-mesh products—whether

to doctors or patients, written or verbal—violated California law. Yet as the State conceded on the
first day of trial, the “scientific propositions” about pelvic mesh are “very much in dispute” here. In
its amicus brief, WLF argued that the trial court erred by imposing liability without considering the
First Amendment, which shields reasonably debatable scientific claims from liability. WLF’s brief also
contended that allowing the trial-court’s judgment to stand would irreparably chill scientific speech on
vital matters of public health. WLF’s brief was filed with pro bono the assistance of Peter Choate and
Mollie Benedict of Tucker Ellis LLP in Los Angeles.
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The Fifth Circuit revives a lawsuit by a competitor-plaintiff in an antitrust case that threatens to
dilute the antitrust standing requirement.
Pulse Network, LLC v. Visa, Inc.

On April 5, the Fifth Circuit revived an effort by a competitor-plaintiff to weaken one of the core
elements of antitrust standing: “antitrust injury.” The decision was a setback for WLF, which urged
affirmance of the federal trial court’s dismissal. The case arose from Pulse Network’s lawsuit against
Visa, Inc., claiming that Visa’s debit-network-pricing strategies are exclusionary and violate federal
antitrust laws. The district court rightly held that Pulse could not sue because it lacks antitrust injury—
that is, even assuming that Visa’s conduct violates the antitrust laws (which Visa very much disputes),
Pulse was not injured by any anti-competitive aspect of Visa’s conduct. In its brief, WLF argued that
Pulse’s theory of antitrust injury would make it much easier for struggling competitors to pursue
litigation as a business strategy, bogging down thriving companies in meritless but time-consuming
and expensive antitrust litigation. WLF’s amicus brief was joined by leading antitrust scholars Richard
A. Epstein and Geoffrey A. Manne.

© 2022 Washington Legal Foundation 5



