Washington Legal Foundation
Advocate for Freedom and Justice’
2009 Massachusetts Avenue, NW
Washington, DC 20036

202.588.0302 wlf.org

- ' ._‘-l-.l. e - September 6, 2018

— — et -

WLF Month-in Review

This WLF Litigation Division feature highlights WLF’s court and agency filings, as well
as decisions issued in response to WLF’s filings. In this edition, we list August 2018

developments. Litigation is the backbone of WLF's
public-interest mission. We litigate
nationally before state and federal

New Filings courts and agencies. Our team,
often with the pro-bono assistance
e U.S. Supreme Court should overturn a massive judgment against paint of leading private attorneys, litigates
manufacturers for the cost of removing lead paint from homes throughout original actions, files amicus briefs,
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process, and provides constitutional
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Congress.

e Multi-national corporations should not be subject to tort suits under the
Alien Tort Statute based on allegations that they aided and abetted a foreign
government’s violations of the human rights of its own citizens.

¢ The Constitution protects States from being named as defendants in federal
court suits, but they can be required to participate as plaintiffs in federal
class-action litigation.

e The Supreme Court should adhere to its direct-purchaser rule in antitrust
litigation, whereby standing to sue is limited to the immediate victims of the
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Cases Decided

e Seventh Circuit, at WLF’s urging, overturns state-law failure-to-warn
judgment against drug maker, finding that FDA expressly prohibited
manufacturer from adding plaintiff’s proposed warning to its product label.
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NEW FILINGS

U.S. Supreme Court should overturn a massive judgment against paint manufacturers for the cost of removing lead
paint from homes throughout California.
ConAgra Grocery Products Co. v. The People of California

WLF urged the U.S. Supreme Court to review a California Court of Appeal ruling that imposes massive liability in
the absence of the fundamental tort element of causation. The Court of Appeal ordered three companies to pay
hundreds of millions of dollars to find and abate lead-paint hazards in countless California homes. It imposed this
liability even though the plaintiffs failed to identify a single specific home containing a lead-paint hazard caused
by the companies. In its brief, WLF argues that the Court of Appeal should have required the plaintiffs to identify
which homes, if any, contain lead-paint hazards because of the companies’ conduct. Removing this causation
requirement, WLF contends, violates the Due Process Clause.

Multi-national corporations should not be subject to tort suits under the Alien Tort Statute based on allegations
that they aided and abetted a foreign government’s violations of the human rights of its own citizens.
Doe I v. Exxon Mobil Corp.

WLF urged the D.C. federal district court to dismiss a long-running suit filed by human rights activists under the
Alien Tort Statute (ATS). WLF argued that although Congress adopted the ATS in 1789 as a means of reducing the
risks of diplomatic strife, many ATS suits filed in recent years have had the opposite effect—they increase strife
between the United States and a foreign government. It is up to Congress, not the courts, WLF argued, to decide
whether to permit ATS suits that are so likely to cause diplomatic strife—and Congress has not done so.

The Constitution protects States from being named as defendants in federal court suits, but they can be required to
participate as plaintiffs in federal class-action litigation.
GlaxoSmithKline LLC v. State of Louisiana

WLF urged the U.S. Supreme Court to review (and ultimately overturn) an appeals court decision that would
undermine class-wide settlements by permitting States to file copycat lawsuits despite benefiting from the prior
settlement. WLF argued that plaintiffs are entitled to the same procedural protections afforded to other class
members—no more and no less—and that the Constitution’s Eleventh Amendment does not protect States from
being bound by class-action settlements. After participating as an absent class member in a class-wide settlement
of antitrust claims against a drug company, Louisiana filed its own, identical claims against the company. The
appeals court refused to issue an injunction against the copycat lawsuit, concluding that the Eleventh Amendment
immunizes States from being bound by federal-court class actions. WLF argued that the Eleventh Amendment
applies only to claims filed against a State and thus is not implicated here.
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The Supreme Court should adhere to its direct-purchaser rule in antitrust litigation, whereby standing to sue
is limited to the immediate victims of the allegedly anticompetitive conduct.
Apple, Inc. v. Pepper

WLF urged the U.S. Supreme Court to reinstate the trial court’s dismissal of a class action by iPhone

users seeking treble antitrust damages for Apple’s allegedly improper distribution of iPhone software
applications, or “apps.” The case asks the Court to decide whether downstream consumers have standing
to sue under § 4 of the Clayton Act, despite the court’s 41-year-old Illinois Brick rule that only the direct
purchaser of a good or service may sue an allegedly abusive monopolist for damages. In its brief, WLF
argues that by holding that the plaintiffs may seek antitrust damages simply because Apple “functions” as
a “distributor,” the Ninth Circuit has paved the way for both direct and indirect purchasers to recover treble
damages for the same alleged antitrust violation. That potential for double recovery, WLF’s brief explains,
upsets the business community’s long and reasonable reliance on /llinois Brick’s direct-purchaser rule.

The judiciary should enforce the strict limits that Congress imposed on the Federal Trade Commission’s
authority to file enforcement actions in federal court.
FTC v. Shire ViroPharma Inc.

WLF urged the U.S. Court of Appeals for the Third Circuit to enforce limits on the Federal Trade
Commission’s (FTC) statutory authority to file lawsuits for injunctions against those it accuses of having
engaged in unfair competition. WLF argues that Congress limited the FTC’s authority to file suit to those
instances in which a defendant “is violating, or is about to violate,” the law. WLF further argues that the
about-to-violate standard requires the FTC to provide evidence of the defendant’s near-term plans. The
FTC’s lawsuit contends that a drug company filed a “sham” petition with the FDA for the purpose of
delaying approval of generic versions of its brand-name drug. But the FTC did not file its suit until 2017, five
years after the company had ceased its petitioning activity.

CASES DECIDED

Seventh Circuit, at WLF’s urging, overturns state-law failure-to-warn judgment against drug maker, finding
that FDA expressly prohibited manufacturer from adding plaintiff’s proposed warning to its product label.
Dolin v. GlaxoSmithKline LLC

A U.S. Court of Appeals for the Seventh Circuit decision declined to impose liability on a pharmaceutical
manufacturer for injuries caused by a drug it neither manufactured nor sold. In reversing a $3 million jury
verdict, the appeals court held that federal law prevented the defendant from adding a warning about the
alleged association between its drug and suicide in adults. WLF filed a brief in the case supporting GSK. The
appeal arose from a suit by a woman who alleged that her husband’s suicide was caused by ingesting the
generic version of Paxil, paroxetine, which is a selective serotonin reuptake inhibitor (SSRI) widely used to
treat depression. But GSK had asked the FDA for permission to modify Paxil’s label to warn of an increased
risk of suicide, a request the agency repeatedly refused. The appeals court held that, under settled conflict
preemption principles, federal law preempted the plaintiff’s tort claim.
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Sixth Circuit declines to reconsider a False Claims Act decision that significantly expands the definition of a
“material” false claim, thereby increasing potential FCA liability.
United States ex rel. Prather v. Brookdale Senior Living Communities, Inc.

The U.S. Court of Appeals for the Sixth Circuit denied a motion to rehear en banc a panel decision
expanding liability under the False Claims Act (FCA). The relator accused a home-health agency of
submitting Medicare reimbursement claims that failed to divulge the agency’s violation of a rule governing
when a doctor must sign a certification that the proposed treatment for a patient was medically necessary.
The defendant obtained the certifications; the relator alleged merely that the defendant took too long to do
so. WLF had filed a brief urging the full Sixth Circuit to review and overturn the panel’s conclusion that the
relator adequately pleaded materiality.

California Supreme Court declines to hear challenge to the State’s decision to require manufacturers to list
glyphosate, a widely used herbicide, as a human carcinogen.
Monsanto Co. v. Office of Environmental Health Hazard Assessment

The California Supreme Court declined to review lower court decisions that upheld the California Office

of Environmental Health Hazard Assessment’s (OEHHA) controversial listing of glyphosate as a carcinogen
under its Prop 65 warning regime. WLF had filed a brief arguing that the listing violated the due process
rights of affected manufacturers. Prop 65 prohibits businesses from exposing Californians to listed
chemicals “known to the state to cause cancer” without first providing a warning. Although numerous
reputable organizations (including OEHHA) have found that glyphosate is not a carcinogen, OEHHA held that
it was compelled to list glyphosate based on a contrary finding by a European organization. WLF argued that

the listing violated manufacturers’ due process rights by denying them an opportunity to explain why the
listing is scientifically unsound.
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