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PROPERTY OWNERS'’ LIABILITY FOR

CRIMINAL ACTS ON THEIR PREMISES:
ARE THERE FORESEEABLE LIMITS?

by

Frederick D. Baker
Denise A. Cole
Sedgwick, Detert, Moran & Arnold

l. INTRODUCTION

It was historically the law that a landowner was not liable to a person on the
premises for injuries caused by a third party’s criminal act, absent a special
relationship creating a duty to protect. In recent times, this principle has been
eroded to the point where a landowner can assume he will be sued any time a
criminal injures someone on the landowner's property. Plaintiff will argue the
attack was foreseeable, and the landowner did not take adequate steps to
prevent it.

The willingness of juries and courts to accept this argument in a wide
variety of factual contexts has led to an explosion of premises liability lawsuits.
The inevitable consequence has been increased insurance premiums and other
costs that are passed on to consumers and tenants. If a customer buys a

lawnmower at a mall, the "premises liability tax" is added to the "products liability
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tax" and of all the other litigation-driven costs the consumer ultimately must bear.

Most of these cases turn on the "foreseeability” of the criminal act. Let us
assume, for example, that Jones owns Town Mall, and that one of his tenants is
Bargain Shoes. Jones receives a call from the police: A disgruntled former
employee of Bargain Shoes is terrorizing Bargain Shoes stores located in malls,
assaulting customers and robbing the cash registers. The pattern of his attacks
strongly suggests that he will soon strike at Town Mall. Under these facts a
specific criminal attack, by a known individual, is highly foreseeable. If Jones
does nothing to warn the store, or to take reasonable precautions to prevent an
attack, few would be offended by the notion that Jones may be liable to a Bargain
Shoes customer injured by the disgruntled former employee.

But let's change the facts. Suppose that an unbalanced person walks into
the Bargain Shoes store at Town Mall, demands money from the clerk, then
pistol-whips a customer on the way out. The man has no criminal record, is
unknown to the police, has never before committed a violent crime, and has
never before been to either the Town Mall or Bargain Shoes. Although there
have been one or two unrelated robberies in other stores at Town Mall during its
20-year history, none has involved violence.

Under the second set of facts, does it make any sense: To hold Jones
liable for the injuries sustained by the Bargain Shoes customer? To find Jones,

in effect, to be a vicarious criminal? To determine, based on infrequent and
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unrelated robberies, that this deranged act was "“foreseeable"? To conclude that
to avoid liability, Jones was required to employ a security force sufficient to
prevent any violent act anywhere in the mall?

Many thoughtful people would answer no, no, no, and no. Yet courts have
ruled, under facts analytically indistinguishable from the second hypothetical, that
reasonable jurors could answer yes, yes, yes, and yes, and have allowed the
cases to go to verdict.

The plain and undeniable fact is that criminal violence is "foreseeable"
anywhere in today's society. The police, who are better armed, better trained,
and have far greater resources than any private landowner could conceivably
supply, find it impossible to prevent violent crime in areas where it is more than
foreseeable — indeed, it is virtually certain — to occur. Taxpayers would revolt if
city police departments were held to the same standard of care — and liability for
damages — that plaintiffs’ lawyers adamantly insist should be the norm for private
landowners.

This installment of the CONTEMPORARY LEGAL NOTES series will discuss the
evolution of premises liability in the context of criminal acts, describe approaches
taken by several jurisdictions, and suggest it is time to deflate this expanding

sphere of tort liability.*

IMany have credited the California Supreme Court with the dubious distinction of
providing the catalyst for much of the recent litigation. In Isaacs v. Huntington Memorial
Hospital, 38 Cal.3d 112, 695 P.2d 653 (1985), the Court held that a hospital could be found

Copyright © 1997 Washington Legal Foundation 3



.  THE BEGINNINGS

Two principal catalysts led to the present state of the law governing the
liability of landowners for societal violence. The first is the watershed case of
Kline v. 1500 Massachusetts Ave.? The second is RESTATEMENT OF TORTS
(SECOND) section 344.

Kline v. 1500 Massachusetts Ave. held a landlord responsible for protecting
his tenants from criminal activity in the common areas of an apartment building.
Prior to Kline landlords could only be held liable for failing to maintain a property's
common areas in a state free from dangerous physical conditions, such as
unstable stairways. Landlords generally could not be held liable for third party
acts. The rationale for holding landlords liable for physical defects in common

areas was that only the landlord had control over these areas; therefore, only the

liable for an attack in a parking lot, even thought there had been no previous attacks, because
the conditions in the general vicinity made the attack foreseeable. The Court retreated from
Isaacs in Ann M. v. Pacific Plaza Shopping Center, 6 Cal.4th 666, 863 P.2d 207 (1993), holding
that no duty to provide security arises absent prior similar incidents. Ann M. did not provide the
sort of easily-followed principle that the Court had hoped to establish; lower court decisions
since Ann M. have been all over the map in terms of the number and nature of prior incidents
which create a duty to provide security.

The California Supreme Court has very recently decided to again address this area of the
law. As this paper was being prepared, the Court granted review in Sharon P. v. Arman, Ltd.,
56 Cal.App. 4th 266, 65 Cal.Rptr. 240 (1997). In Sharon P., a woman tenant was sexually
assaulted in an underground garage. There had been no prior assaults in the garage, but the
general condition of the premises — coupled with robberies that had occurred in a bank located
over the garage — were, the Court of Appeals found, sufficient to give rise to a duty as a matter
of law. The Supreme Court’s decision to review the Sharon P. case has given many hope that
the Court will use this opportunity to further restrict the liability of property owners and to restore
some sanity to this area of the law.

2Kline v. 1500 Massachusetts Avenue Apartment Corp., 439 F.2nd 477 (D.C. Cir. 1970).
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landlord could maintain them. The court in Kline used this rationale as a
springboard to decide that since the landlord had control over the maintenance of
common areas, the landlord also had a duty to protect those areas from crime.
The Kline court, ignoring the fact that citizens must take precautions to
protect themselves as they move about city streets, reasoned that no individual
tenant has it within his power to take measures to guard against a criminal attack
in the common areas of apartment complexes. The court said:
Not only as between landlord and tenant is the landlord
best equipped to guard against the predictable risk of
intruders, but even between landlord and the police
power of government, the landlord is in the best position
to take the necessary protective measures. Municipal
police cannot patrol the entryway and the hallways, the
garages and the basements of private multiple unit
apartment dwellings.
The Kline court found that the landlord should have had access buzzers
and should have hired a security guard to protect the front entrance. Expensive?
No problem. The Kline court said the landlord could charge higher rents and
pass the increased costs along to his tenants.
The Kline decision has been criticized because the court gave no
consideration to the fact that many tenants might be willing to forego
management-supplied security in exchange for lower rent. The level of security

at an apartment is as apparent to a prospective tenant as it is to a would-be

criminal. If prospective tenants are unsatisfied with the level of security, they are
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free to pay a higher rent elsewhere in exchange for shifting the burden of
protecting themselves to their landlord. Or they can control the risk themselves
and pay lower rent.

The second catalyst for holding business responsible for societal crime was
RESTATEMENT OF TORTS (SECOND) section 344 (1965). Section 344 suggests
that under certain circumstances a business may be liable to a customer who is a
victim of foreseeable crime on the premises:

A possessor of land who holds it open to the public for
entry for his business purposes is subject to liability to
members of the public while they are upon the land for
such a purpose from physical harm caused by the
accidental, negligent, or intentionally harmful acts of
third persons or animals, and by the failure of the
possessor to exercise reasonable care to

(a) discover that such acts are being done
or are likely to be done, or

(b) give a warning adequate to enable the
visitors to avoid the harm, or otherwise to

protect against it.

* k% %

() Duty to police premises. Since the
possessor is not an insurer of the visitor's
safety, he is ordinarily under no duty to
exercise any care until he knows or has
reason to know that the acts of a third
person are occurring, or are about to occur.
He may, however, know or have reason to
know, from past experience, that there is a
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likelihood of conduct on the part of third
persons in general which is likely to
endanger the safety of the visitor, even
though he has no reason to expect it on the
part of any particular individual. If the
place or character of his business, or his
past experience, is such that he should
reasonably anticipate carelessness or
criminal conduct on the part of third
persons, either generally or at some
particular time, he may be under a duty to
take precautions against it, and to provide a
reasonably sufficient number of servants to
afford a reasonable protection.

Many courts have relied upon section 344 and the Kline rationale to impose
liability for third party criminal acts on a variety of businesses.® Both Kline and
the RESTATEMENT attempt to place some limitations on liability for third party
crime. In adopting these limitations, many courts have weakened them to the
point that they permit liability in situations where businesses have little, if any,
realistic control over criminal activity. The factors courts consider when

determining whether to impose liability, and their relative weight, are discussed in

3See, e.g., Erichsen v. No-Frills Supermarket, 518 N.W.2d 116 (Neb. 1994) and Ann M.
v. Pacific Plaza Shopping Ctr., 6 Cal.4th 666 (1993) (owners and operators of shopping center
and businesses located within the shopping center can be liable for third party violent crime);
Orlando Executive Park, Inc. v. P.D.R., 402 S.2d 442 (1981 Fla.App.D5) approved (Fla.)
433 S0.2d 491 and Greil v. Travelodge International, Inc., 541 N.E.2d 1288 (lll.App. 1st Dist.
1989) (applying Cal. law) (franchisor can be held liable for third party violent crime on franchisee
property; relying on agency relationship); Erickson v. Curtis Invest. Co., 432 N.W.2d 199
(Minn.App. 1988) and Sharon P. v. Arman, Ltd., 65 Cal.Rptr.2d 640, 1997 WL 375377 (1997)
(owner and lessor of parking ramp can be liable for third party violent crime); Dwiggins v. Morgan
Jewelers, 811 P.2d 182 (Utah 1991) (store can be liable to customers for third party violent
crime); Doe v. Dominion Bank of Wash., N.A., 963 F.2d 1552 (D.C. Cir. 1992) (commercial
landlord can be liable to employees of commercial tenants for third party violent crime); Lyle v.
Mladinich, 584 So.2d 397 (Miss. 1991) (tavern owner can be liable to patron for third party
violent crime); Russell v. McDonald's Corp., 576 S0.2d 1213 (La. Ct.App. 1991) (restaurant can
be liable to customer for third party violent crime).
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the following section.

. FACTORS CONSIDERED IN DETERMINING WHETHER
TO IMPOSE LIABILITY

A. Introduction

Kline and the RESTATEMENT suggest four factors must be evident for the
imposition of liability: (1) there must be a relationship between the business and
the victim sufficient to justify imposition of a duty to protect; (2) the crime which
occurred must have been reasonably foreseeable; (3) the business must have
failed to take reasonable prophylactic measures designed to prevent the crime;
and (4) the inadequacy of the prophylactic measures must have actually caused
or contributed to the crime. A simple flow chart of these prerequisites follows:

Copyright © 1997 Washington Legal Foundation 8



IF GREATER
DID A WOULD A CRIME
"SPECIAL RELATIONSHIP" WAS REASONABLE PREVENTION
EXIST BETWEEN VICTIM THE ATTACK BUSINESS MEASURES BUSINESS
AND BUSINESS AT Yes REASONABLY Yes HAVE USED Yes HAD BEEN Yes IS
THE TIME OF ATTACK? FORESEEABLE GREATER IN PLACE, WOULD LIABLE
BY THE CRIME PREVENTION THEY HAVE
BUSINESS? MEASURES? STOPPED
THE ATTACK?
No No No No
BUSINESS BUSINESS BUSINESS BUSINESS
IS NOT IS NOT IS NOT IS NOT
LIABLE LIABLE LIABLE LIABLE

In applying these factors, many courts have gradually weakened them to the

point that in some instances they no longer have any practical effect.

B. The Relationship Between the Business and
the Victim

Under the common law, there was no duty to protect another from criminal
attacks by third parties. One exception existed, however, for situations where
there was a "special relationship” between the parties. As was stated in a 1897
case, "[t]he duty to protect against wrong is, generally and excepting certain
intimate relations in the nature of a trust, a moral obligation only, not recognized

or enforced by law."*

4Bush v. Amory Mfg. Co., 69 N.H. 257, 44 A. 809 (1897).
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Some courts have refused to find that the requisite special relationship
exists between business owners and customers.® Other courts have found
special relationships in a broad variety of business contexts. Courts which have
found such special relationships generally base their decisions on RESTATEMENT
OF TORTS (SECOND) section 314A in conjunction with the Kline rationale.

Section 314A identifies the following relationships as examples of "special
relationships" requiring a higher standard of care: common carrier and
passenger; innkeeper and guest; business land holder and commercial invitee;
and entities which deprive others of "normal opportunities for protection,” such as
jailor and prisoner.® (Kline found a special relationship between landlord and
tenant by analogizing it to the relationship between innkeeper and guest.) The
common denominator is that one party is considered to have more control over
safety than the other. Courts have employed this notion to find a "special
relationship" between a business and its customer sufficient to charge

businesses with the responsibility of protecting their customers from crime.”’

5See, e.g. Sulik v. Total Petroleum, Inc., 847 F. Supp. 747 (D.Minn. 1994) (applying Minn.
law). See also, Dye v. Schwegmann Brothers Giant Supermarket, Inc., 627 So.2d 688 (La.
App. 1993) (special relationship exists only between hospital-patient, common carrier-customer,
hotel-guest; not between businesses and customers in general). Rosen v. Red Roof Inns, Inc.,
950 F. Supp. 156 (E.D.Va. 1997) (applying Virginia law).

SRESTATEMENT OF TORTS (SECOND) section 314A.
’See, e.g. Jacobsma v. Goldberg's Fashion Forum, 14 Ill.App.3d 710, 303 N.E.2d 266

(st Dist. 1973); Siklas v. Ecker Ctr. for Mental Health, Inc., 248 lll.App.3d 124, 617 N.E.2d 507
(2d Dist 1993); Figueroa v. Evangelical Covenant Church, 879 F.2d 1427 (7th Cir. 1989)

(applying lll. law).
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Under traditional property rules, people entering the premises of another
are divided into three categories: invitees, licensees, and trespassers. An
invitee is one who enters the business premises of another with the consent of
the owner for the mutual benefit of himself and the owner, or for the benefit of the
owner. A licensee enters the premises with the consent of the owner to satisfy
only the licensee's own purpose; there is no mutuality of benefits.®8 Most courts
have not recognized a special relationship between a landowner and a licensee.®

The majority of courts hold that no liability attaches unless a special relationship
exists and, in the case of a business, the victim was on the premises for a

purpose which benefited the business.®

8See, e.g., Figueroa v. Evangelical Covenant Church, 879 F.2d 1427 (7th Cir. 1989)
(applying lIl. law).

°See, e.g., id.

10See, e.g. Medina v. Hillshore Partners, 40 Cal.App.4th 477 (1995); Jackson v. Shell Oil
Co., 272 lll.App.3d 542, 650 N.E.2d 652 (1995); T.A. v. Allen, 669 A.2d 360 (Pa. 1995); Muniz v.
Flohern, Inc., 77 N.Y.2d 869 (1991); Hutchins v. 1001 Fourth Ave. Assocs., 802 P.2d 1360
(Wash. 1991); Figueroa v. Evangelical Covenant Church, 879 F.2d 1427 (7th Cir. 1989)
(applying lll. law); B.C. & C.C. v. J. C. Penney Co., 205 lll.App.3d 5, 562 N.E.2d 533 (1990).
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Some courts have abandoned the traditional common law categories which
limit liability. Instead they look at the circumstances in each case to determine
whether the relationship between the parties justifies imposing a duty on the
landowner to protect the visitor.'* Under this approach there is a far greater
likelihood the court will find the existence of a special relationship justifying a duty

to protect from crime, and liability has been extended even to licensees.

C. Determining the Foreseeability of Crime

In cases seeking to impose liability on a business for crimes by third
parties, even if a special relationship exists between the business and the
plaintiff, the duty to the plaintiff is limited to a duty to protect against crimes which
could or should have been foreseen.?> To determine whether or not a crime was

foreseeable courts have considered a variety of factors:

1. Particular Harm

11See, e.g. Rowland v. Christian, 69 Cal.2d 108, 443 P.2d 561 (1968). Ann M. v. Pacific
Plaza Shopping Center, 6 Cal.4th 666, 863 P.2d 207 (1993).

12See, e.g., Palsgraf v. Long Island Railroad Co., 248 N.Y. 339, 162 N.E. 99 (1928).
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Some courts have held that a crime is not foreseeable unless the property
holder could or should have foreseen that there was an imminent probability that
a particular crime was about to be committed against a particular victim by a
particular criminal.®* Under this theory, for example, a business will not be liable
for an attack occurring on its property unless it knew or should have known of the

likelihood that the victim would be attacked.

2. Prior Similar Incidents
The prior similar incidents test was an important factor in the Kline court's
determination that crime was foreseeable, and has been adopted by many
jurisdictions.'* Under this test, the court looks at whether there have been prior
crimes on or near the property which are sufficiently similar to the crime in

guestion to put the business on notice of the probability that the crime in question

13See, e.g., Shortt v. Richlands Mall Assoc., 781 F. Supp. 454 (W.D.Va.) 1991; Nivens v.
7-11 Hoagy's Corner, 83 Wash.App. 33, 46-47, 920 P.2d 241 (1996); Parnell v. C&N Bowl Corp.
Inc., 954 F. Supp. 1326, 1330 (W.D.Ark. 1997); Castillo v. Sears, Roebuck & Co., 663 S.W.2d
60 (Tex. App. San Antonio 1993); Morgan v. Southland Assocs., 883 P.2d 205 (Okla. App.
1994); Dye v. Schwegmann Brothers Giant Supermarket, Inc., 627 So. 2d 688, cert. den. (Ca)
634 So. 2d 401 (La. App. 1993) (particular harm test applies to businesses other than hotels,
hospitals and common carriers); Rosen v. Red Roof Inns, Inc., 950 F. Supp. 156 (E.D.Va. 1997)
(applying Virginia law).

See, e.g., Winn-Dixie Stores, Inc. v. Johstoneaux, 395 So.2d 599 (Fla. App. D31981),
petition den. (Fla.) 402 S.2d 614; Hunter v. Rowse-Atlanta, 211 Ga.App. 131, 438 S.E.2d 188
(1993); B.C. v. J.C. Penny Co., 205 Ill.LApp.3d 5, 562 N.E.2d 533 (1st Dist. 1990), app. den.
136 1l.2d 541, 567 N.E.2d 328; Mayer v. Gary Partners, Inc., 29 F.3d 330 (7th Cir., Ind. 1994)
(applying Ind. law); Madden v. C&K Barbecue Carryout, 758 S.W.2d 59 (Mo. 1988); Ericksen v.
No-Frills Supermarkets, 518 N.W.2d 116 ( Neb. 1994); Guarcello by Guarcello v. Rouse Sl
Shopping Ctr., 204 App.Div.2d 685, 612 N.Y.S.2d 239 (2d Dept. 1994); Foster v. Winston-Salem
Joint Venture, 303 N.C. 636, 281 S.E.2d 36 (1981); Brown v. J.C. Penny Co., 297 OR 695,
688 P.2d 811 (1984); Parnell v. C&N Bowl Corp., Inc., 954 F. Supp. 1326, 1330 (W.D.Ark.
1997); Clohesy v. Food Circus Supermarkets, Inc., 293 N.J.Super. 217, 679 A.2d 1230 (1996);
Feder v. Bankers Trust Co., 509 N.Y.S.2d 447 (1986).
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would occur.®

15See id.
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Few courts would find crime foreseeable in the absence of prior crimes. If
there have been prior crimes, the question is whether those crimes were similar
and frequent enough to make the crime which gave rise to the plaintiff's injuries
foreseeable. Generally, the more similar, frequent, and recent the past crimes,
the more foreseeable the crime in question. However, different courts approach
this question differently.  Some courts have found that even one prior crime of a
similar nature is sufficient,'® others have held that more than one prior crime is
required,'’” even if the prior crime was of precisely the same nature.'’® Some
courts hold that only prior crimes of a violent nature will establish foreseeability,*°
while others have found that even prior non-violent property crimes are
sufficient.?® Moreover, prior crimes need not necessarily have occurred on the
business owner's property; prior crimes in the surrounding neighborhood may be
sufficient to make the crime in question foreseeable.?? Given the high degree of
subjectivity involved in determining foreseeability under this method, results of

this inquiry are often arbitrary and always difficult to predict.

16See, e.g. Lau's Corp. v. Haskins, 261 Ga. 491, 405 S.E.2d 474 (1991).

See, e.g., Taylor v. Hocker, 101 lll.App.3d 639, 428 N.E.2d 662 (5th Dist.1981).

18See, e.g. Parnell v. C&N Bowl Corp., Inc., 954 F. Supp. 1326, 1331 (W.D.Ark. 1997).

9See, e.g., Lisa P. v. Bingham, 50 Cal.Rptr.2d 646, 650-651 (1995); Saccuzzo v. Krystal
Co., 646 So.2d 595 (Ala. 1994); Taylor v. Hocker, 101 Ill. App. 3d 639, 428 N.E. 2d 662 (1981).
See e.g., Doe v. Prudential-Bache/A.G. Spanos Realty Partners, 222 Ga. App. 169, 474 S.E.2d
31 (1996); Baptist Memorial Hosp v. Gosa, 686 So.2d 1147 (Ala. 1996).

20See, e.g. McQuarrie v. Howard Johnson Co., 877 F.2d 126 (1st Cir. 1989).

21See, e.g., Ann M. v. Pacific Plaza Shopping Center, 6 Cal.4th 666, fn. 7, 863 P.2d 207
(1993); Wal-Mart Stores, Inc. v. McDonald, 676 So.2d 12 (Fla. Dist. Ct. App. 1996).
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3.  Totality of the Circumstances
Under the totality of the circumstances test, courts look to all of the
conditions surrounding the crime, not just prior incidents, to determine
foreseeability.?> A court employing the totality of the circumstances analysis
examines the nature, condition, and location of the premises to see if the attack

was foreseeable.

22See, e.g. Parnell v. C&N Bowl Corp., Inc., 954 F. Supp. 1326 (W.D. Ark. 1997); Torres
v. United States National Bank of Oregon, 65 Or. App. 207, 670 P.2d 230 (1993); Knor v.
Parking Co. of America, 73 Ohio App.3d 177, 596 N.E.2d 1059 (1991 Hamilton Co.); Small v.
McKenna Hospital, 403 N.W.2d 410 ( S.D. 1987); Kendrick v. Allright Parking, 846 S.W.2d 453
(Tex.App. San Antonio 1992); Siebert v. V.C. Regnier Builders, 253 Kan. 540, 856 P.2d 1332
(1993); Piggly Wiggly Southern, Inc. v. Sowden, 219 Ga.App. 148, 464 S.E.2d 220 (1995);
Maguire v. Hilton Hotels Corp., 79 Hawaii 110, 899 P.2d 393 (1995); Hickman v. Warehouse
Beer Sys., Inc., 86 Ohio App.3d 271, 620 N.E.2d 949 (1993); Sharp v. W.H. Moore, Inc., 118
Idaho 297, 796 P.2d 506 (1990); Martinko v. H-N-W Associates, 393 N.W. 2nd 320 (lowa 1986);
Garner v. McGinty, 771 S.W. 2d 242 (Tex. App. Austin 1989).
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In a leading California case, a doctor was assaulted in a hospital parking
lot. The California Supreme Court held that although there had been no prior
assaults in the parking lot, this fact was not controlling. Instead, the court found
that the following circumstances made it reasonable for the hospital to foresee
the attack upon the doctor: (1) the hospital was located in a high crime area and
there had been several threatened assaults in the emergency room area across
from the parking lot; (2) there had been incidents of theft and harassment in the
area, (3) the emergency room facilities and surrounding area were inherently
dangerous; (4) parking lots, by their very nature, create an "especial temptation
and opportunity for criminal misconduct"”; (5) two lights were not operative on the
evening of the assault; (6) the parking lot had poor lighting even when all lights
were operating; (7) the parking lot had no security patrols at the time of the
incident; and (8) another parking lot at the same hospital was monitored by a
security guard and a television camera.?® Under the totality of these
circumstances, the court found that the attack on the doctor was foreseeable

even though there had been no prior attacks in the parking lot.

4. Balancing Method
The "totality of the circumstance" test created in Isaacs was widely

criticized. The California Supreme Court, concluding that Isaacs led to arbitrary

Z3lsaacs v. Huntington Memorial Hospital, 38 Cal.3d 112, 695 P.2d 653 (1985).
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results, has reconsidered its position.?* California's new rule is a hybrid of the
"similar incidents" and "totality or the circumstances" tests. Under the current
rule, the Court continues to consider all of the circumstances surrounding the
attack, but requires that in most, if not all, cases the circumstances must include
a past similar attack to render the attack at issue foreseeable. Courts must, the
Supreme Court said, balance the foreseeability of the criminal acts against the
burdensomeness, vagueness, and efficacy of the proposed security measure.
(The Supreme Court found that imposition of a duty to provide security guards is
always a substantial burden which will seldom be justified in the absence of prior
similar incidents.) This balancing approach has been adopted by other courts.?®

5. Negligence of Property Holder as Establishing
Prima Facie Foreseeability

24Ann M. v. Pacific Plaza Shopping Ctr., 6 Cal.4th 666, 863 P.2d 207 (1993).

25See, e.9., Clohesy v. Food Circus Supermarkets, Inc., 293 N.J. Super. 217, 679 A.2d
1230 (1996), rev. N.J. DN A-126-96. See also, McClung v. Delta Square Ltd. Partnership, 937
S.W. 2d 89 (Tenn 1996) (following the balancing test and overruling prior Tenn. ruling following
the particular harm test for foreseeability).
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Some courts have found that certain acts or omissions by property owners

are so risky that crime is foreseeable or nearly certain to occur as a matter of law.

In the context of the liability of a landlord, examples include failure to provide
adequate locks, allowing strangers into tenants' apartments, and allowing
apartment access to employees with prior criminal records.?® In the business
property context, courts have been particularly intolerant of inadequate lighting.?’
If a court finds that the area where a crime occurred was not adequately lit, it may
find that the lack of lighting, in and of itself, made it foreseeable that a crime

would occur in the darkened area.?8

6. "Inherently Dangerous" Premises

26See, e.g., McDermott v. Midland Management Inc., 997 F.2d 768, 774 (10th Cir. 1993)
(applying Kan. law); Scialabba v. Brandise Constr. Co., Inc., 921 P.2d 928 (Nev. 1996).

2'See, e.g., Willie v. American Casualty Co., 547 So.2d 1075 (La. App. 1st Cir. 1989);
Taylor v. Hocker, 101 lll.App.3d 639, 428 N.E.2d 662 (1981); Loeser v. Gardens, Inc., 72 A.D.2d
187, 425 N.Y.S.2d 104 (1980).

28See, e.g., Kenny v. Southeastern Pennsylvania Transp., 581 F.2d 351, 355 (1978)
(applying Pa. law).
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Courts have also found that some establishments are so inherently
dangerous and so attractive to criminals that crime is always foreseeable.?®
Simply being located in a "high crime area" may be enough, courts have held, for
assault to be considered foreseeable.®® If a business is found to be inherently
dangerous by a court employing this standard, no prior similar incident is needed

to establish foreseeability.

D. The Adequacy of Security

If a special relationship exists between a business and a crime victim, and
if the crime is foreseeable, then, according to most courts, the business owes a
duty to the victim to take reasonable measures to prevent crime. The question
then is whether or not the business satisfied this duty. As the court stated in
Kline, a landowner's duty "is to take those measures of protection which are
within his power and capacity to take, and which can reasonably be expected to

mitigate the risk of intruders assaulting and robbing tenants [or patrons].”

29See, Sharon P. v. Arman Ltd., 65 Cal.Rptr.2d 640, 1997 WL 375377 (Cal. App. 1997)
(parking garages of inherently dangerous nature); Godfrey v. Boddie-Noell Enters, Inc., 843 F.
Supp. 114 (E.D. Va. 1994) (applying Va. law); Rosen v. Red Roof Inns, Inc., 950 F. Supp. 156
(E.D. Va. 1997).

30See, e.g., Holland v. Liedel, 197 Mich.App.60, 494 N.W.2d 772, app. den. 442 Mich.
934 (1992).
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If the security measures in place at the time of the attack were reasonable,
then the business has discharged its obligation even if the security measures did
not prevent the crime in question. The issue, in other words, is what protective
measures, if any, would have been employed by a reasonably prudent business
owner or operator under the same circumstances present at the time of the
attack.®' In making this determination, juries consider such factors as: (1) the
advertised level of security; (2) whether the condition of the premises facilitates
crime; (3) whether there have been prior attacks; (4) what is the cost of protective
measures weighed against their benefit; (5) what is the ability of customers to
protect themselves; (6) what are the industry standards; (7) was there compliance
with internal safety procedures; (8) would proposed security measures be unduly
inconvenient to customers; (9) are there security problems posed by the
building's design; and (10) the extent to which the crime was foreseeable.?
Juries have found, for example, that reasonableness requires such things as

surveillance cameras, security guards, lighting, fencing, and so forth.33

E. Determining the Cause of Injury

31See Kveragas v. Scottish Inns, Inc., 733 F.2d 409, 413 (6th Cir. 1984) (applying Tenn.
law).

32|d. at 413-414; Peters v. Holiday Inns, Inc., 89 Wis.2d 115, 278 N.W.2d 2051 (1979);
McClung v. Delta Square Ltd. Partnership, 9375 S.W. 2d 891 (Tenn. 1996).

33See, e.g., McClurg v. Delta Square Limited Partnership, 937 S.W. 2d 891 (Tenn. 1996).

Copyright © 1997 Washington Legal Foundation 21



Even if negligence is found, no liability attaches absent causation. If the
negligence of the business did not cause the attack, or substantially increase the
risk of the attack, the business is not liable.®* The nature of the causation inquiry
in these types of cases is often speculative. The question is what the result
likely would have been if the defendant had adopted reasonable protective
measures designed to prevent the anticipatable dangers.®® Some criminals will
not be stopped by any deterrent. Some crimes, therefore, are not preventable
no matter what safety standards are employed.3® If the jury finds that even if
reasonable safety measures had been in place, the crime still would have
occurred, there is no causal link between the negligence and the attack, and

therefore, no liability.3’

V. WHERE SHOULD THE LAW BE HEADED?

A. Foreseeability and Preventability
There is no question that an innocent customer or tenant severely injured
by a criminal evokes great sympathy. As criminals tend to be judgment-proof,

there is a natural inclination to search for other, and deeper, pockets. This

34See, e.g., Taylor v. Hocker, 101 Ill.App.3d 639, 428 N.E.2d 662 (5th Dist. 1981);
Schwartz v. Niki Trading Corp., 634 N.Y.S.2d 481 (1995); Leslie G. v. Perry & Associates,
43 Cal.App.4th 472 (1996); Kvergas v. Scottish Inns, Inc., 733 F.2d 409 (6th Cir. 1984) (applying
Tenn. law); Lopez v. McDonald's, 193 Cal.App.3d 495 (1987); McClure v. Allied Stores of Texas,
Inc., 608 S.W. 2d 901 (Tx. 1980).

35See, Kveragas v. Scottish Inns, Inc., 773 F.2d 409, 415 (6th Cir. 1984).

361d.

%71d. at 315.
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inclination has led courts, with a bit of prompting by plaintiffs' lawyers, to allow
recovery from landowners under circumstances where liability is plainly

inequitable.

1. Foreseeability

Most courts today hold that if crime is foreseeable on a landowner's
premises, the landowner owes a duty to persons on the premises to take
reasonable precautions to protect them from harm.

Taken literally, the foreseeability test will always be met — crime is
foreseeable everywhere, all the time. But the reason it is universally foreseeable
is the inherent unpredictability of the criminal mind. If the police can't tell where
a criminal will strike, how can we hold private landowners to a higher standard?

Let us assume a typical mall in a typical suburb, both with average crime
rates. In 1993 a career petty criminal robs an electronics store in the mall at
gunpoint. In 1995 a first-time, would-be bank robber attempts, but fails, to hold
up a bank branch at the mall. In 1997, a drug addict robs a mall drugstore — he
could just have easily chosen a nearby drugstore on a city street; he could not, if
asked, give a reason for choosing one over the other — and seriously injures a
customer in the process. This rate of crime is actually lower at the mall than in
the surrounding community.

The two prior robberies involving weapons would, for most courts, be

sufficient to find the third robbery foreseeable, and thus to allow a jury to decide
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whether the mall owner breached a duty to provide adequate security. Where
the plaintiff is injured and innocent, and the defendant's pockets are deep, the
answer to this question often is preordained. Lawsuits of this sort are brought
with great frequency.

But does this make sense? If the condition of the premises does not invite
or facilitate crime, can it rationally be said that any of these isolated, independent
robberies is predictive of another? To the authors' knowledge, no court has
provided any principled basis for concluding that one criminal act increases the
likelihood that another person — unaware of the prior incident — will commit a
crime in the same area. Much less has any empirical evidence been cited to
support this dubious proposition.

If there is nothing about the condition of the premises that increases the
likelihood of crime, then a particular criminal act should not be deemed
"foreseeable” unless the landowner knows or should know that the act is likely to
occur.

2. Preventability

An easily preventable crime will trump foreseeability every time. If an
owner of an apartment building provides an unlocked and unlighted garage, he
will have a difficult time defending a case brought by a tenant attacked while
parking her car at night even if there have been no prior criminal incidents.
Questions concerning the physical conditions of the premises — for example, the

sufficiency of the lighting — generally are reduced to questions of causation:
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Even if the property had been as plaintiff says it should have been, can plaintiff
prove the crime would not have been committed?

The more foreseeable a crime, the less evidence of preventability a jury will
require in order to find for the plaintiff. If the crime was easily preventable, little
evidence of foreseeability is required. If the crime was highly foreseeable and
could have been easily prevented, it is time for the defendant to explore

settlement.

B. Duty and Causation

Because of the way the courts have framed duty — there is a duty to
protect if crime is foreseeable — most trial courts feel they must concede duty
(because crime is always foreseeable) and breach (because there was injury,
protection was inadequate). Thus, in cases where it would appear grossly
inequitable to impose liability on a landowner for criminal violence, courts have
been forced to engage in legal gymnastics in order to find for the defendant.

Take, for example, the case of Lopez v. McDonald's, 193 Cal.App.3d 495
(1987). In Lopez, a mentally disturbed man entered a fast food restaurant and
began shooting people indiscriminately with an arsenal of automatic weapons.
The victims sued, claiming that the restaurant should have employed a security
guard. The evidence showed the restaurant was located in a high-crime area,
that there had been many armed robberies in the vicinity, and that other nearby

fast food restaurants employed security guards.
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The court was forced to conclude, based on controlling California Supreme
Court precedent, that criminal violence was foreseeable. So it made a judicial
finding of fact that even if there had been a security guard, he or she would not
have prevented this crime. Thus, if a sane man had entered the restaurant and
injured a customer during the course of a robbery, the victim could have tried her
case to a jury. Because the criminal was crazy and heavily armed, the case was
thrown out.

In short, the liability of the landowner turned on the state of mind (and the
guality and quantity of the weaponry) of the criminal.

Lopez reached the right result for the wrong reason. It is the standard of
foreseeability which must be changed, as discussed above, if we are to return

reasonableness, predictability, and sanity to this area of the law.

C. Policy Considerations

If a citizen is criminally assaulted on a public sidewalk, he cannot sue the
city for failure to provide adequate security. If, fortuitously, he is assaulted on
the sidewalk of a mall, a lawsuit is all but inevitable.

A premises liability lawsuit arising out of a third-party criminal act benefits
nobody but the victim. The criminal is not punished. The landowner is treated
as a vicarious criminal. The expenses of (1) defending the lawsuit and paying
any damages awarded, (2) paying increased insurance premiums, and (3) hiring

increased security to reduce the likelihood of future lawsuits (whether or not this
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has any practical effect on criminal activity) will, of course, be paid by consumers.

Security is expensive. For small businesses located in high-crime areas,
the expense may be prohibitive. In areas that are impoverished, the loss of
small local businesses will further diminish the quality of life.

Many states and communities have instituted victim compensation funds,
and have implemented restitution procedures including making payments to the
victim through the garnishment of wages paid to the convicted criminal. While
these programs are not as generous as our tort system, they are far more
beneficial to society. They do not impugn innocent landowners. They force the
wrongdoer to be responsible for the consequences of his action. Payments by
the actual wrongdoer will, unlike a premises liability suit, assist in the emotional
rehabilitation of the victim. These programs should be strengthened.

The premises liability standards now in place are bad public policy. They
should be reformed in a way that places more responsibility on the criminal and

less on innocent landowners.
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