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Washington Legal Foundation 
2009 Massachusetts Ave., N.W. 

Washington, D.C. 20036 
(202) 588-0302 

 
 
May 12, 2014 
 
Re: Committee Note to accompany amended Rule 37(e) 
 
Members of the Advisory Committee on Civil Rules: 
 

The Washington Legal Foundation (WLF) has a longstanding 
interest in the work of the Committee and its central role in shaping 
federal practice and procedure. WLF enthusiastically supports the 
Committee’s efforts to bring much needed reforms to federal practice 
and procedure, especially in the area of civil discovery. WLF is grateful 
to the Committee for its hard work in this area and appreciates the 
opportunity to provide meaningful feedback regarding the Committee’s 
proposed amendments. WLF respectfully submits the following 
Comment in response to the Committee’s published proposal for 
amending Rule 37(e) of the Federal Rules of Civil Procedure. WLF 
believes that Rule 37(e) would benefit from a Committee Note that 
clarifies and addresses some of the practical issues that will arise 
under the new rule.  
 

WLF fully embraces the overarching objective of the proposed 
amended Rule 37(e), which is to replace the disparate treatment of 
preservation and sanctions issues across the circuits by adopting a 
single uniform standard.  WLF believes that these proposed changes 
have the potential to significantly curtail the amount of satellite 
litigation that occurs over spoliation allegations and should somewhat 
reduce the high costs of over-preservation.   

 
Amended Rule 37(e) now applies to instances where a party has 

failed to preserve electronically stored information (ESI) that “should 
have been preserved” in the anticipation or conduct of litigation.  WLF 
suggests that, in assessing the scope of any duty to preserve, the 
Committee Note should emphasize that amended Rule 26(b)(1) is the 
only appropriate touchstone: “parties may obtain discovery that is 
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relevant to any party’s claim or defense and proportional to the needs of 
the case.”   

 
Moreover, the Committee Note should clarify that the Rule’s 

reference to “reasonable steps” marks a clear rejection of the concept of 
liability without fault, in favor of a standard of reasonable conduct in 
the undertaking of ESI preservation.  This represents a marked 
departure from the approach some courts have taken in interpreting 
and enforcing the duty to preserve.  See, e.g., Sekisui Am. Corp. v. Hart, 
2013 WL 4116322, *5 (S.D.N.Y. Aug. 15, 2013) (“The culpable state of 
mind factor is satisfied by a showing that the evidence was destroyed 
knowingly, even if without intent to [breach the duty to preserve it], or 
negligently.”); Zubulake v. UBS Warburg, 220 F.R.D. 212, 220 
(S.D.N.Y. 2003) (“Once the duty to preserve attaches, any destruction of 
documents is, at minimum, negligent.”).   

  
The amended Rule seeks to encourage and reward reasonable 

behavior, even in those cases where information may inadvertently 
have been lost.  After all, “[d]espite reasonable efforts to preserve, some 
discoverable information may be lost.” Committee Note, Rule 37(e), 
Request for Comment, August 2013, at 322.  The finalized Committee 
Note therefore should make it crystal clear that a party who has taken 
reasonable steps is not automatically exposed to severe sanctions or 
penalties simply because ESI was lost.  Such clarity will help to 
discourage litigants from engaging in familiar “gotcha” tactics, 
frequently used to catch opposing counsel in an inadvertent oversight 
rather than to utilize discovery properly as a way to prepare the case 
for a merits decision.    

 
The amended Rule also refers to the role of “additional discovery” 

undertaken to restore or replace lost ESI.  Rather than focusing 
narrowly on finding precisely what is missing, however, litigants and 
courts should be encouraged to seek pragmatic substitutes for lost or 
missing ESI.  For example, it would wholly undermine the spirit of the 
Rule if a court could order the reconstruction of ESI that proved so 
disproportionately cost-prohibitive it required a party to settle a case 
rather than comply with the court’s order.  Even the availability of 
information substantially similar, though not identical, to what was 
lost should preclude the imposition of such additional measures under 
the amended Rule.  
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The Committee Note also ought to clarify that courts should turn 
first to management measures, such as those authorized by Rule 
26(b)(2)(B), before resorting to the measures contemplated by 
Subsections (1) and (2).  In all events, the Note should emphasize that 
any “additional discovery” must be proportional to the needs of the case 
and should only be triggered when the lost or missing ESI is vitally 
important to the case.    
 

Subsection (2) requires that a party seeking case-dispositive 
measures must show that the actions were undertaken by the opposing 
party “with the intent to deprive another party” of the use of the ESI in 
the litigation. This is a welcome rejection of the low culpability 
threshold authorized by some courts.  See, e.g., Residential Funding 
Corp. v. DeGeorge Fin. Corp., 306 F. 3d 99 (2d Cir. 2002) (holding that  
a party need only show that evidence was destroyed “knowingly, even if 
without intent, or negligently”)(emphasis in original).  

 
At the same time, Subsection (2) does not require a showing of 

prejudice before case-dispositive curative measures may be imposed.  
Although a party should not be required to make a showing of willful 
bad faith in connection with the loss of discoverable information, a 
minimal showing of prejudice should be required before the imposition 
of case-dispositive curative measures. After all, “perfection in 
preserving all relevant electronically stored information is often 
impossible.” Advisory Committee on Civil Rules, May 2, 2014 Report to 
the Standing Committee, p. 319-20.  If no prejudice can be shown to 
result from a failure to preserve the information, no case-dispositive 
curative measures should be authorized under the Rule.  
   

Finally, WLF is concerned that, without further clarification, the 
three curative measures listed in Subsection (2) will be read as 
automatically permitting other non-listed measures (i.e., the striking of 
pleadings, shifting the burden of proof, or the entry of partial summary 
judgment) without requiring a showing of specific intent. To avoid that 
risk, the Committee Note should explicitly state that the listed 
measures contained in Subsection (2) are not exclusive of others that 
may have the same impact.  Indeed, courts should be encouraged to 
apply the specific intent requirement of Subsection (2) to other 
mandatory rulings that have the same harsh impact.     
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WLF applauds the great strides the Committee has taken toward 
reducing federal litigation costs and improving federal litigation 
practice in a way that will benefit all parties.  The uniform standard 
that amended Rule 37(e) advances will provide much needed guidance 
to the courts and to litigants.  WLF respectfully suggests that the 
accompanying Committee Note could be modestly revised to clarify 
open issues that are subject to confusion and misinterpretation that 
could undermine the Committee’s achievement.   

 
 
 

Respectfully submitted, 
 

Cory L. Andrews 
Senior Litigation Counsel 
 
Richard A. Samp 
Chief Counsel         


