
 Litigation Update
Washington Legal Foundation 
Advocate for Freedom and Justice® 
2009 Massachusetts Avenue, NW 
Washington, DC 20036
202.588.0302  wlf.org 

 April 23, 2013

Supreme Court Overturns Decision
Permitting Human Rights Lawsuit
(Rio Tinto plc v. Sarei)

United States Supreme Court

The U.S. Supreme Court yesterday overturned an appeals court decision that had permitted 
activists to go forward with a suit claiming that a multinational corporation aided and abetted human 
rights violations by the governments of Papua New Guinea and Australia, by providing financial 
support to security forces.  The Supreme Court directed the appeals court to take a fresh look at the 
case in light of the Supreme Court’s ruling last week in Kiobel v. Royal Dutch Petroleum, a case that 
raised similar issues.

Yesterday’s decision in Rio Tinto v. Sarei was a victory for the Washington Legal Foundation 
(WLF), which filed a brief urging the Supreme Court to review (and ultimately overturn) the decision 
of the U.S. Court of Appeals for the Ninth Circuit.  WLF argued that federal law does not permit 
nonresident aliens to file tort suits in federal court based on overseas events having no connection 
to the United States.  WLF noted that the only connection between this suit and the U.S. is that the 
defendants (Rio Tinto, a group of mining companies based in Australia and Great Britain) conduct 
a small amount of business in the U.S.  WLF urged the court to reject claims that such suits are 
authorized by the Alien Tort Statute (ATS), a 1789 law that lay dormant for nearly 200 years before 
activists began seeking to invoke it in the past several decades.

“The ATS was adopted in 1789 to allow the federal courts to hear cases involving piracy and 
assaults on ambassadors,” said WLF Chief Counsel Richard Samp following the Supreme Court’s 
action.  “It has been transformed by activist attorneys into a tool for second-guessing American 
foreign policy and for attacking the overseas conduct of corporations.  Yesterday’s ruling was an 
important step in bringing to a halt this perversion of the ATS,” Samp said.

In this case, Rio Tinto was hired by the government of Papua New Guinea (PNG) to build a 
mine on Bougainville, an island off the nation’s coast.  A civil war broke out on the island in 1988, 
and the mine became a target of separatist who sought independence from PNG.  The war lasted for 
over a decade, and thousands of residents of Bougainville died.  A group of Bougainville residents 
charged that PNG (and its military ally, Australia) committed human rights violations during the 
course of the war.  But instead of suing those governments, the group in 2002 filed suit against Rio 
Tinto under the ATS in federal court in California, alleging that Rio Tinto aided and abetted the 
human rights violations through its financial support of the PNG government.

In an October 2011 decision, an 11-judge panel of the U.S. Court of Appeals for the Ninth 
Circuit (sitting en banc) voted 6-5 to permit the lawsuit to proceed.  Among other things, the appeals 
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court held that the ATS permits federal courts to decide cases raising human rights claims even when 
the events at issue have no connection to the United States.  In November 2011, Rio Tinto asked the 
Supreme Court to review that decision.

Last week, the Supreme Court ruled in Kiobel that the ATS does not permit aliens to sue for 
alleged human rights violations that occurred outside the United States.  Kiobel involved claims 
by Nigerian citizens against a multinational oil corporation, which allegedly aided and abetted the 
Nigerian government in atrocities committed against its own citizens.  The Court today vacated the 
Ninth Circuit’s Rio Tinto decision and sent the case back to the Ninth Circuit for reconsideration in 
light of Kiobel.

Although the Supreme Court ruled unanimously against the Kiobel plaintiffs, the Rio Tinto plaintiffs 
are expected to argue that the Kiobel decision is distinguishable and does not require dismissal of their 
claims.  In particular, press accounts indicate that they are claiming that Rio Tinto has significant 
contacts with the United States, that those contacts are more significant than those of Royal Dutch 
Petroleum (the Anglo-Dutch corporation that was the defendant in Kiobel), and that those contacts 
are sufficient to satisfy Kiobel’s requirement that ATS suits are limited to cases involving U.S.-based 
activities.  WLF deems such claims to constitute a clear misreading of the Kiobel decision, which 
requires that the relevant activity have occurred in the U.S., not merely that the defendant itself has 
undertaken significant activities in the U.S. that are unrelated to the alleged human rights violations.

The fact that activists are seeking to minimize the importance of the Kiobel decision in this manner 
underscores the importance of follow-on litigation such as Rio Tinto.  WLF has pledged to remain 
active in the area to ensure that lower courts do not ignore Kiobel and permit continued litigation of 
ATS litigation involving overseas activities.

The Washington Legal Foundation is a public interest law and policy center with supporters in 
all 50 States.  It devotes a substantial portion of its resources to defending free enterprise, individual 
rights, and a limited and accountable government.  WLF filed its brief on behalf of itself and the Allied 
Educational Foundation.

_________________________

For further information, contact WLF Chief Counsel Richard Samp, (202) 588-0302.  A copy of WLF’s brief 
is posted on its web site, www.wlf.org.


