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To the Chief Justice and Associate Justices:

Washington Legal Foundation hereby submits this letter as an amicus curiae, urging the
Court to grant the petition for review filed by Petitioner Kaiser Gypsum Company, Inc.  While
Kaiser’s petition raises two issues worthy of review, WLF submits this brief to focus on the first
of those issues: the “fundamental fairness” concerns that arise when courts conduct punitive
damages trials before a second jury.

This Court has recognized that such partial retrials, even when permissible under Civil
Code section 3295, can raise significant fairness concerns.  (See, Brewer v. Second Baptist
Church of Los Angeles (1948) 32 Cal. 2d 791, 801 (citing Gasoline Products Co. v. Champlin
Refining Co. (1931) 283 U.S. 494, 499).)  Yet, the decision below upheld punitive damages
awarded following a partial retrial at which the judge prevented the defendant from informing
the jury of several facts highly relevant to determining the defendant’s liability for punitive
damages.  Given the frequency with which partial retrials occur, review is warranted to provide
trial courts with desperately needed guidance regarding how they can conduct retrials in a
manner that conserves judicial resources while still providing fundamental fairness to all
litigants.

This is a products-liability action in which the plaintiff’s decedent, John Casey, 
contracted mesothelioma following his exposure to asbestos.  The complaint sought both
compensatory and punitive damages.  After a lengthy trial, the jury found Kaiser liable for
compensatory damages, but it deadlocked on the issue of malice/oppression—and thus on
whether Kaiser could be assessed punitive damages.

Over the objection of Kaiser (which sought a retrial on all issues), the trial court elected
to conduct a new trial limited to the issue of punitive damages.  At that new trial, the plaintiff
was permitted to introduce evidence regarding all injuries incurred by Casey and his wife.  The
court declined, however, to permit Kaiser to tell the jury: (1) the amount of compensatory
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damages awarded by the first jury; (2) that the first jury allocated only a 3.5% share of
comparative fault to Kaiser; and (3) that the asbestos product manufactured by Kaiser was only
one of scores of such products to which Casey was exposed in the many decades during which
he was employed as a plumber and pipefitter.

The decision to withhold from the second jury each of those three pieces of factual
information seriously compromised Kaiser’s ability to defend against the punitive damages
claim.  All awards of damages—whether compensatory or exemplary in nature—deter a
defendant from repeating its blameworthy conduct.  Indeed, such deterrence is the principal
purpose of punitive damages awards.  Yet, by preventing the second jury from learning that
Kaiser had already been assessed substantial compensatory damages, the trial judge deprived the
second jury of information vital to its determination of whether any additional deterrence was
appropriate (in the form of punitive damages) and, if so, how much.  Indeed, this Court on
several occasions has held that a second jury considering the issue of punitive damages at a
limited retrial must be told the amount of compensatory damages awarded at the first trial.

Kaiser was also prejudiced by the trial judge’s refusal to reveal that the first jury assigned
just 3.5% fault to Kaiser, and to permit Kaiser to introduce evidence that Casey was repeatedly
exposed to scores of non-Kaiser asbestos products during his lengthy career.  Deprived of that
information, the second jury was permitted to conclude (incorrectly) that Kaiser was solely
responsible for Casey’s injuries.  That inaccurate conclusion bore directly on the second jury’s
determination that Kaiser acted with malice and/or oppression.  A jury is far less likely to reach
that determination if the evidence demonstrates that the defendant’s actions were not those of a
lone wolf but rather were consistent with the sales practices of broad segments of the business
community throughout the 1970s.  The evidence that many of the damages suffered by Casey
and his wife were not attributable to Kaiser is also highly relevant in determining whether Kaiser
acted reprehensibly; the extent of damages caused by the defendant’s conduct has long been
understood to be an important factor in determining whether the defendant has acted with
sufficient reprehensibility to warrant imposition of punitive damages.

These errors are likely to be repeated in future limited retrials if the appeals court’s
decision is allowed to stand.  WLF urges this Court to grant the petition to provide guidance
regarding how retrials limited to punitive damages issues can be conducted without violating due
process rights.
  

Interests of Amicus Curiae 

WLF is a public-interest law and policy center located in Washington, D.C. with
supporters in all 50 States, including many in California.  WLF devotes a significant portion of
its resources to defending and promoting free enterprise, individual rights, and a limited and
accountable government.  WLF opposes excessive damages awards in civil litigation and



The Honorable Tani Canil-Sakauye, Chief Justice and the Honorable Associate Justices
Casey v. Kaiser Gypsum Company, Inc.
March 21, 2016
Page 3

regularly appears before California courts and other state and federal courts in cases presenting
issues regarding the computation of punitive damages.  (See, e.g., Simon v. San Paolo U.S.
Holding Co. (2005) 35 Cal. 4th 1159; State Farm Mut. Automobile Ins. Co. v. Campbell (2003)
538 U.S. 408.)  WLF states that no counsel for a party authored this letter brief in whole or in
part; and that no person or entity, other than WLF and its counsel, made a monetary contribution
intended to fund the submission of this brief.

REASONS FOR GRANTING THE PETITION FOR REVIEW

Guidance Is Urgently Needed Regarding Minimum Standards of Fairness
Governing Partial New Trials

Under the common law as it existed at the time of the Nation’s founding, partial retrials
in jury cases were never permitted.  (Gasoline Products, 283 U.S. at 497 (explaining that “[i]f
the verdict was erroneous with respect to any issue, a new trial was directed as to all.”).)  That
prohibition was relaxed somewhat in subsequent generations as a means of conserving judicial
resources.  However, this Court has repeatedly recognized that if trial courts decide to conduct
retrials at which the issues to be determined and the scope of admissible evidence is to be
limited, they must do so in a manner that ensures procedural fairness to all litigants.  (See, e.g.,
Liodas v. Sahadi (1977) 19 Cal. 3d 278, 285-86 (stating that “even when it appears that the issue
of liability was correctly decided, a new trial limited to damages should be granted only if it is
clear that no injustice will result.  It has been held that a request for such a trial should be
considered with the utmost caution and that any doubts should be resolved in favor of granting a
complete new trial.”) (citations omitted).)  “When a limited retrial might be prejudicial to either
party, the failure to grant a new trial on all of the issues is an abuse of discretion.”  (Id. at 286.)

This Court has repeatedly indicated that the steps required to prevent prejudice to the
parties include informing the punitive-damages-only jury of the amount of compensatory
damages awarded by the first jury.  (Torres v. Automobile Club of So. California (1997), 15 Cal.
4th 771, 781; Brewer, 32 Cal. 2d at 802.)  The court below concluded, to the contrary, that such
information need not be provided to the second jury.  Slip op. at 22.  Review is warranted to
resolve the conflict and to provide the lower courts with guidance regarding the other procedural
questions at issue here and in the numerous other cases involving retrial limited to punitive
damages.

I. Fairness Requires That a Punitive-Damages-Only Jury Be Told of Any Compensatory
Damages Award

This Court has repeatedly explained that the award of punitive damages in civil actions is
designed not for the benefit of the plaintiff but rather to serve society’s interest in deterring
harmful behavior and (to a lesser extent) as retribution for wrongdoers.  (Simon, 35 Cal. 4th at
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1185; Adams v. Murakami (1991) 54 Cal. 3d 105, 110 (stating that “the quintessence of punitive
damages is to deter future misconduct by the defendant.”).  In order to achieve their intended
deterrent effect, such awards must be large enough to ensure that a defendant—regardless of its
wealth—will feel their “sting.”  (Simon, 35 Cal. 4th at 1185 (“Obviously, the function of
deterrence . . . will not be served if the wealth of the defendant allows him to absorb the award
with little or no discomfort.”).)  On the other hand, California law (quite apart from limitations
imposed by the U.S. Constitution) imposes upper limits on the size of punitive damages awards: 
they may not “excee[d] the level necessary to properly punish and deter.”  (Neal v. Farmers Ins.
Exchange (1978) 21 Cal. 3d 910, 928.)

It is precisely because of the need to calibrate the size of a punitive damages award (and
to consider whether any award is appropriate) that California courts routinely require evidence of
a defendant’s net worth.  (Simon, 35 Cal. 4th at 1185; White v. Ford Motor Co. (9th Cir. 2007)
500 F.3d 963, 977.)  As the Court has explained, “the wealthier the wrongdoing defendant, the
larger the award need be in order to accomplish the statutory purpose.”  (Neal, 21 Cal. 3d at
929.)

It is crucial to remember, however, that any damages that a defendant is required to pay
because of its conduct—whether in the form of compensatory or punitive damages—serves to
deter similar misconduct in the future.  Legal scholars have long noted “the basic point that
ordinary civil damages—in the course of providing compensation—concurrently function to
deter.”  (Gary T. Schwartz, Deterrence & Punishment in the Common Law of Punitive Damages,
56 S. CAL. L. REV. 133, 137 (Nov. 1982).)  Thus, in determining whether a punitive damages
award is necessary in order to adequately (but not overly) deter future misconduct, a jury must
know how much deterrence has already been applied in the form of compensatory damages. 
(Roby v. McKessen Corp. (2009) 47 Cal. 4th 686, 718 (noting that a “compensatory award for
emotional distress . . . may be so large as to serve, itself, as a deterrent.”) (quoting Simon, 35 Cal.
4th at 1189).)  If a compensatory damages award has already achieved the requisite deterrent
effect, an award of punitive damages is unwarranted:

[L]arge compensatory awards not based on a defendant’s ill-gotten gains have a
strong deterrent and punitive effect in themselves.  The magnitude of such awards
should be considered in deciding whether and to what extent punitive damages
should be imposed.  We ourselves have pointed the way.  “Punitive damages can
be justified only as a deterrent measure or as retribution.”  (Mirkin v. Wasserman
(1993) 5 Cal. 4th 1082, 1106.)  But “the additional deterrent value of punitive
damages” might not be needed if the “actual damages, alone, represent a
potentially crushing liability. . . .”  (Ibid.)

(Lane v. Hughes Aircraft Co. (2000) 22 Cal. 4th 405, 424 (Brown, J., concurring).)
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In sharp contrast to this Court’s holdings regarding the relevance of compensatory
damages awards to a jury’s determination regarding whether to award punitive damages, the
court below held that it was unnecessary to provide the second jury in this case with information
regarding the first jury’s compensatory damages award.  (Slip op. at 22.)  The court reasoned:

[T]here is no serious dispute regarding the tremendous pain and suffering Mr.
Casey endured, which culminated in his death.  In our view, these facts were
sufficient for the jury to maintain a reasonable relationship between plaintiffs’
actual harm and any punitive damages that it would award.  If the jury awarded an
excessive amount, there was an adequate remedy by way of post-trial motion
and/or appeal. [Citations omitted.] Accordingly, we conclude excluding reference
to the specific amount of compensatory damages did not prejudice Kaiser
Gypsum. 

(Ibid.)

But this Court has not required disclosure of the first jury’s compensatory damages
award simply to permit the second jury “to maintain a reasonable relationship between plaintiffs’
actual harm and any punitive damages that it would award.”  Rather, the disclosure is also
required to permit the second jury to determine whether the compensatory damages award has
already had a sufficient deterrent and retributive effect such that an additional monetary sanction
is unwarranted.  Moreover, the court below erred on its own terms: there was no way that the
second jury could rely on evidence regarding “the tremendous pain and suffering Mr. Casey
endured” as a means of “maintain[ing] a reasonable relationship between plaintiffs’ actual harm
and any punitive damages that it would award,” because it was never informed what percentage
of the total harm suffered by the Caseys was attributable to Kaiser.  That the second jury proved
ultimately unable to maintain the requisite “reasonable relationship” is demonstrated by the
verdict it rendered: $20 million in punitive damages, an amount more than five times greater
than the maximum award (as determined by the court below) permitted under the U.S.
Constitution.1

Both this Court and the Ninth Circuit have unwaveringly required courts conducting
trials limited to punitive damages to tell the jury the amount of compensatory damages assessed
against the defendant in the initial trial.  (Torres v. Automobile Club of So. California (1997), 15
Cal. 4th 771, 781; Brewer, 32 Cal. 2d at 802; White, 500 F.3d at 974 (“Without knowing the

1  That the lower courts later substantially reduced the punitive damages award is
insufficient to salvage the second jury’s verdict.  The reduction may have reduced the award to
an amount that does not violate the U.S. Constitution, but it does make up for the fact that a
properly instructed jury might have determined that Kaiser had already been sufficiently
punished and deterred and thus might have chosen to make no punitive damages award.  



The Honorable Tani Canil-Sakauye, Chief Justice and the Honorable Associate Justices
Casey v. Kaiser Gypsum Company, Inc.
March 21, 2016
Page 6

amount of [compensatory] damages, the punitive damages jury could not have come to a
reasoned conclusion as to the amount of additional damages necessary to deter Ford from similar
conduct in the future.  The district court’s withholding of that information was, therefore, an
abuse of discretion.”).)  The appeals court’s attempt to dismiss White as a product of Nevada law
is unavailing.  Nevada and California cite identical justifications—deterrence and
retribution—for permitting the award of punitive damages.  Accordingly, White’s analysis is
equally applicable to cases arising under California law.

In sum, review is warranted to provide guidance regarding whether, as the appeals court
held in conflict with numerous other court decisions, courts need not inform jurors in a trial
limited to punitive damages the amount of compensatory damages awarded by the first jury.

II. Fairness Requires That a Punitive-Damages-Only Jury Be Informed of Any Allocation
of Fault by the First Jury, as Well as of Any Similar Conduct by Others in the
Defendant’s Industry

During a lengthy trial, the first jury heard extensive evidence of Casey’s exposure to a
broad range of asbestos products from 1962 to 2001, while he worked as a plumber and
pipefitter at numerous construction sites.  Indeed, Kaiser made no asbestos-containing products
of the sort with which a typical tradesman would have worked while performing the tasks in
which Casey normally engaged: installing and removing asbestos-laden gaskets and packing, and
working with insulation and cement pipes also containing asbestos.  The only evidence
introduced at trial suggesting that Casey was ever exposed to asbestos-containing products
manufactured by Kaiser was evidence that other, nearby workers installing wallboard at several
construction sites at which Casey worked between 1967 and 1972 were using a Kaiser joint
compound that contained asbestos.

By the time the case reached the first jury, Kaiser was one of only two remaining
defendants.  Although Kaiser introduced evidence that exposure to its joint compound posed no
safety concerns for construction workers, the jury found against Kaiser on the issue of liability. 
It found that Casey and his wife had incurred $1 million in economic damages, $255,000 in
medical expenses, and $20 million in noneconomic damages.  The jury allocated Kaiser a 3.5%
share of comparative fault.  The jury was deadlocked on whether Kaiser had acted with the
malice or oppression sufficient to justify an award of punitive damages.

Over Kaiser’s objection, the trial judge provided the second jury with no information
about the first jury’s findings, other than its finding of liability.  Moreover, the judge refused to
permit Kaiser to introduce evidence about Casey’s regular exposure to a wide variety of other
manufacturers’ asbestos-containing products throughout his lengthy career.  Those rulings were
highly prejudicial to Kaiser’s ability to defend against the punitive damages claim, because they
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permitted the second jury to conclude (wrongly) that Kaiser was solely responsible for the huge
amount of economic and non-economic injury that Casey so clearly suffered.

The court below held that the extent of injuries attributable to Kaiser was not relevant to
the principal issue facing the second jury: whether Kaiser acted with oppression or fraud in
connection with the conduct giving rise to its liability.  (Slip op. 21-25, 28-29.)  That holding
conflicts with decisions from this Court and the U.S. Supreme Court.  Courts have long held that
an important factor in determining the degree of reprehensibility is the extent of the injury
caused by the defendant’s conduct.  (See, e.g., Simon, 35 Cal. 4th at 1180-1183; Johnson v. Ford
Motor Co. (2005) 35 Cal. 4th 1191, 1207; State Farm, 538 U.S. at 425; BMW of North America
v. Gore (1996) 517 U.S. 559, 580.)  Review is warranted to resolve that conflict.

The decision below also directly conflicts with the Ninth Circuit’s decision in White,
which held that a punitive-damages-only jury, in connection with its determination of
reprehensibility, must be told that the first jury concluded that the defendant was only 60%
responsible for the chain of events that led to the injury.  (White, 500 F.3d at 975 (stating that
“reprehensibility is judged in relation to the conduct and actions of others, not merely by looking
at Ford’s conduct in the abstract.  We assess blame for tortious conduct in relation to other
contributory causes.  Likewise, criminal acts may result in lesser punishments when the actor is
not wholly responsible for the crime.”).)

The appeals court sought to distinguish White on its facts, noting that while in White it
was the plaintiffs (through their own negligence) who shared responsibility for causing the
injury, in this case the Caseys bore none of the responsibility.  (Slip op. at 25.)  But that factual
distinction is irrelevant to White’s holding, which was that society “assess[es] blame for tortious
conduct in relation to other contributory causes.”  If it was unfairly prejudicial to the defendant
in White that the trial judge failed to inform a punitive-damages-only jury that the defendant was
responsible for only 60% of the plaintiffs’ injuries, then it was certainly prejudicial to Kaiser that
the second jury in this case was not informed that Kaiser was only 3.5% responsible for the
Caseys’ injuries.

Kaiser was also highly prejudiced by exclusion of evidence that its conduct was fully
consistent with the conduct of other manufacturers during the relevant time period (1967-1972). 
That evidence would have demonstrated that use of asbestos in construction-industry products
was the industry standard at that time.  Such evidence is highly relevant to whether Kaiser acted
maliciously or oppressively.  In rejected that claim, the appeals court stated:

We find no abuse of discretion in the exclusion of evidence pertaining to Mr.
Casey’s other exposures to asbestos.  The salient inquiry for the jury was whether
Kaiser Gypsum acted with malice and, if so, how reprehensibly did it act.  That
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other manufacturers may have engaged in the same reprehensible conduct does
not lessen Kaiser Gypsum’s blame for Mr. Casey’s personal injury and death.

(Slip op. 28.)

But that analysis begs the question of whether Kaiser did, in fact, act maliciously.  The
evidence would have showed that Kaiser was not acting as a rogue agent but rather was
operating in accordance with the industry standard of care.  The Caseys were free to argue, of
course, that every relevant company (including Kaiser) was acting maliciously, but Kaiser
should have been permitted to introduce evidence to support the opposite argument.

III. Review Is Warranted To Provided Needed Guidance on an Issue in Which Unfair
Prejudice Is an Inherent Danger

As demonstrated above, the punitive-damages-only trial was conducted in accordance
with legal rules that conflict with decisions of this Court and were inherently unfair to Kaiser. 
That alone warrants granting the petition for review.  But review is particularly warranted in this
case because of recent empirical evidence suggesting the severe danger of prejudice any time
that a retrial is limited to consideration of punitive damages.

In particular, a phenomenon referred to by psychologists as “insensitivity to base rate”
results in significantly larger punitive damages awards in punitive-damages-only trials than in
trials in which the jury decides all issues.  See Amos Tversky & Daniel Kahneman, Judging
Under Uncertainty: Heuristics and Biases, 185 SCI. 1124 (Sept. 1974).  If jurors have any doubts
that a defendant should be held liable at all (say, its confidence regarding liability is closer to
51% than 99%), it is likely to express those doubts by reducing the damages (including punitive
damages) that it ultimately awards.  But jurors in a retrial limited to punitive damages are often
(as here) denied access to evidence regarding liability and instead are instructed to assume
liability, even if jurors at the first trial (as is likely) were not 100% confident regarding liability. 
Because the “base rates” for the two juries are dramatically different, the work of Tversky and
Kahneman and others suggests that jurors at a punitive-damages-only trial are far more likely to
impose punitive damages than are jurors permitted to decide all issues.  See Edward J.
McCaffrey, et al, Framing the Jury: Cognitive Perspectives on Pain and Suffering Awards, 81
VA. L. REV. 1341 (Aug. 1995) (study finding that jurors will award significantly different
amounts, under an identical factual scenario, depending on their starting reference points); David
Schkade, Cass Sunstein, and Daniel Kahneman, Empirical Study: Deliberating About Dollars:
The Severity Shift, 100 COLOM. L. REV. 1139, 1140 (May 2000) (reporting similar findings from
jury studies).

Under those circumstances, courts must be especially vigilant in policing procedures
employed at punitive-damages-only trials in order, to the extent possible, to eliminate all
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potential procedural unfairness to defendants.  Granting review in this action and establishing
clear guidelines regarding how such trial are to be conducted would go a long way toward
achieving that goal.

Conclusion

The Washington Legal Foundation respectfully requests that the Court grant the Petition
for Review.

Respectfully submitted,

 /s/ Richard A. Samp                              
Richard A. Samp, Chief Counsel
Cory L. Andrews, Senior Litigation Counsel
Gregory B. Herbers, Mary G. Waterman Fellow

cc: See attached Proof of Service
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