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Don’t Believe the hype:
FeDeral agencies are “all over” hyDraulic Fracturing

by Sam Boxerman, Joel Visser, and Jim Wedeking

The shale oil and gas revolution is a “game changer” for the United States.  Advances in hydraulic 
fracturing, combined with horizontal drilling, have opened vast reservoirs of natural gas and crude oil in 
shale formations across the U.S.  Dramatic increases in domestic oil and gas production are driving economic 
growth, creating jobs, and dramatically reducing U.S. dependence on foreign sources of oil and gas.1 

Experience shows shale oil and gas development is being and can be done safely, as two Environmental 
Protection Agency (EPA) Administrators have acknowledged in testimony before Congress.2  This is not 
surprising, as states have been overseeing oil and gas production successfully for decades and have adjusted 
their own rules to address advances in shale development.  Nevertheless, activists have mounted a relentless 
campaign, claiming hydraulic fracturing will damage the environment because it is “unregulated,”3 and 
seeking significant new federal laws and regulations. 

Yet, there already is no shortage of federal regulation of hydraulic fracturing.  In fact, according 
to Administrator McCarthy, “EPA has been all over [fracking] for quite a while,”4 with more regulation in 
development.  Other agencies are likewise increasing federal oversight.  New or proposed federal regulations 
run the gamut from controlling air emissions to seeking to restrict worker exposure to the sand used in 
hydraulic fracturing fluid.  The question should not be whether there is enough federal regulation, but 
whether the ever-growing federal regulation will handcuff future development. 

EPA REGULATION

What makes hydraulic fracturing unusual is that Congress has generally barred EPA from directly 
regulating the hydraulic fracturing process itself (i.e. the injection of water, sand, and fracturing fluids to 
stimulate oil and gas recovery).  Although EPA regulates underground injections of fluids through the Safe 
Drinking Water Act, 42 U.S.C. § 300f, et seq., it may not regulate “the underground injection of fluids or 
propping agents (other than diesel fuels) pursuant to hydraulic fracturing operations related to oil, gas, or 
geothermal production activities.”  Id. § 300(h)(d).  In response, states have continued to take the lead in 
regulating this central aspect of hydraulic fracturing.  

Diesel Guidance.  EPA has, however, relied on this statutory language to propose an expansive 
underground injection control (“UIC”) guidance.  See EPA, Permitting Guidance for Oil and Gas Hydraulic 
Fracturing Activities Using Diesel Fuels – Draft: Underground Injection Control Program Guidance # 84 
(May 2012) (“Guidance”).5  In addition to interpreting the statutory term “diesel fuels,” EPA proposes 
underground injection control rules for well construction and operation, mechanical integrity, chemical 
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disclosure, monitoring, reporting, financial responsibility, and well plugging and abandonment.6  If finalized, 
the Guidance would operate in states where EPA is the UIC permitting authority and would encourage states 
with their own EPA-approved UIC permitting programs to follow the guidance.  

Industry groups have raised concerns about EPA’s draft, noting the UIC program was never intended to 
regulate temporary injections of fluids to stimulate hydrocarbon production and that the proposed definition 
of “diesel fuels” was both too broad and too vague.7 Several states with active shale development sought 
to opt out of the Guidance, arguing that it failed to account for regional geological differences and imposed 
unnecessary administrative burdens on state agencies to enforce duplicative standards already required by 
states.8 Currently, the Guidance remains under review at the Office of Management and Budget.9 

Air, Water, Waste and Chemical Regulations.  EPA has also moved to expand air, water, waste, and 
chemical regulation of shale development.  Federal and state Clean Air Act requirements already apply to 
oil and gas operations.  However, last year the agency promulgated revisions to the Clean Air Act’s New 
Source Performance Standards (“NSPS”) for the oil and gas sector, 40 C.F.R., Part OOOO.10  The revisions 
require natural gas developers to flare methane emitted during the post-hydraulic fracturing well-completion 
process.  Beginning in 2015, shale gas developers must install reduced emission completions devices—known 
as “green completions”—to capture methane that would have been otherwise incinerated. 

The Clean Water Act similarly already governs shale development.  Oil and gas sites, like any other 
industrial facility, may not discharge pollutants to rivers or streams without a permit.  33 U.S.C. § 1311.11  
Existing effluent limitation guidelines already prohibit pollutant discharges from onshore oil and gas 
operations, including wastes related to well completion or well treatment.  40 C.F.R. § 435.32.  Despite these 
existing regulations, EPA announced that it would propose revisions to the effluent limitation guidelines 
specific to shale gas development in 2014.  76 Fed. Reg. 27,742 (Oct. 26, 2011).  

EPA is also considering new chemical regulations for hydraulic fracturing.  Prompted by an 
environmental group petition, EPA is developing an advance notice of proposed rulemaking (“ANPRM”) that 
could lead to national reporting requirements for well operators under Sections 8(a) and 8(e) of the Toxic 
Substances Control Act (“TSCA”).12  This could mean a program requiring companies to submit to the federal 
government data on chemicals used in hydraulic fracturing fluid and the potential health or environmental 
effects of those chemicals.  EPA is projecting that it will publish the ANPRM in August 2014. 

While it has not yet acted, EPA is also considering regulations related to waste management, the 
treatment of some hydraulic fracturing fluid chemicals as pesticides, and chemical disclosure.  For example, 
EPA is considering new technical guidance for states and tribal governments on the design, operation, 
maintenance, and closure of oil and gas waste storage tanks and storage pits under the Resource Conservation 
and Recovery Act (“RCRA”).13  The agency also is examining the possibility of inspecting well sites to ensure 
that all chemicals used as biocides are registered under the Federal Insecticide, Fungicide, and Rodenticide Act 
(“FIFRA”) and may propose new national training and certification requirements for well service employees 
that handle biocides.14  EPA has also received a petition for a rulemaking that would subject upstream oil 
and gas operations to reporting requirements under the Emergency Planning and Community Right to Know 
Act.15

Hence, far from leaving hydraulic fracturing “unregulated,” EPA has finalized, proposed, or is 
contemplating new regulations for hydraulic fracturing on several different fronts: air, water, waste, chemicals, 
and pesticides. 
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OTHER AGENCIES’ REGULATION OF HYDRAULIC FRACTURING

Nor is EPA the only federal agency setting standards for hydraulic fracturing.  For example:

BLM Proposed Regulations.  The U.S. Bureau of Land Management (“BLM”) has authority over the 
approximately 21% of all proven U.S. oil reserves and 23% of gas reserves that are found on federal and 
tribal lands.16  The boom in development has not reached federal lands, however, where production lags 
well behind, hindered by a long and costly permitting process.17  In May 2012, however, BLM proposed 
new federal regulations for hydraulic fracturing on federal and tribal lands, proposing, among others, well 
construction, chemical disclosure, and wastewater management requirements.  77 Fed. Reg. 27,691 (May 
11, 2012).  After receiving over 177,000 comments, BLM issued a revised proposal, 78 Fed. Reg. 31,636 
(May 24, 2013), which addressed certain of industry’s concerns to some degree, such as by proposing a 
more modest disclosure requirement.18  Environmental groups were dissatisfied with BLM’s proposal, and 
are seeking further revisions to include technology standards and limits for fugitive methane emissions.19  
Environmental groups have also signaled that they may sue BLM under the National Environmental Policy 
Act (“NEPA”), arguing that BLM must prepare an Environmental Impact Statement (“EIS”) before issuing a 
final rule.20

BLM’s involvement in hydraulic fracturing regulation is not limited to individual well permits.  
Whenever BLM creates resource management plans or leases federal lands for oil and gas development, it 
must comply with NEPA.21  However, in response to one court ruling,22 BLM announced plans to conduct an 
EIS for all BLM-administered lands in the Hollister Field Office in central California.  78 Fed. Reg. 47,408 (Aug. 
5, 2013).  Unless BLM moves forward on an appropriately expeditious schedule, the EIS could further delay 
drilling on federal lands, adding to BLM’s already arduous permitting process that took, on average, 229 
days to complete during FY 2012.23 BLM’s increased regulatory oversight and scrutiny over development will 
exacerbate existing delays and make shale development on federal lands even less attractive. 

FWS Regulation.  The U.S. Fish & Wildlife Service (“FWS”), which administers the Endangered Species 
Act (“ESA”), could impact hydraulic fracturing on state- and private-owned land as well.  FWS is considering 
listing decisions for the Lesser prairie chicken and the Gunnison sage grouse.  Both species are present near 
shale plays in Colorado, Texas, New Mexico, and Wyoming, and an ESA listing could appreciably hamper shale 
development on lands deemed to be critical habitat.  In response, states have sought to implement their own 
conservation measures to preserve habitat without a listing.24 

OSHA Regulation.  The Occupational Safety and Health Administration (“OSHA”) recently proposed 
a new rulemaking aimed at reducing exposure to crystalline silica, used as a proppant in hydraulic fracturing 
fluids.  78 Fed. Reg. 56,283 (Sept. 12, 2013).  OSHA asserts that airborne exposure to silica puts workers 
at increased risk of developing silicosis and other illnesses and has proposed a 50% reduction in existing 
permissible exposure limits.  The comment period on the proposed rule is still open, but initial analyses 
suggest that if finalized, the proposed standard could impact hydraulic fracturing significantly.25  

IMPLICATIONS

Expanding federal regulation could have significant, direct impact on shale oil and gas development.  
A layer of duplicative federal regulations governing well permitting and development would raise costs and 
further delay the already slow process for permitting wells on federal lands.  One economic analysis has 
estimated that even as adjusted, the proposed BLM rule substantially underestimates the significant costs that 
would be created for drilling on federal and tribal lands, threatening jobs and economic growth.26  Moreover, 
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additional EPA regulation of air, water, waste, and chemicals will impose ever increasing compliance costs 
that will make energy development increasingly challenging in today’s competitive marketplace.
_________________________
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