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ABOUT WLF’S LEGAL STUDIES DIVISION 
 

The Washington Legal Foundation (WLF) established its Legal Studies 
Division to address cutting-edge legal issues by producing and distributing 
substantive, credible publications targeted at educating policy makers, the media, and 
other key legal policy outlets. 
 

Washington is full of policy centers of one stripe or another.  But WLF's Legal 
Studies Division has deliberately adopted a unique approach that sets it apart from 
other organizations. 
 

First, the Division deals almost exclusively with legal policy questions as they 
relate to the principles of free enterprise, legal and judicial restraint, and America’s 
economic and national security. 
 

Second, its publications focus on a highly select legal policy-making audience.  
Legal Studies aggressively markets its publications to federal and state judges and 
their clerks; members of the United States Congress and their legal staffs; government 
attorneys; business leaders and corporate general counsel; law school professors and 
students; influential legal journalists; and major print and media commentators. 
 

Third, Legal Studies possesses the flexibility and credibility to involve talented 
individuals from all walks of life - from law students and professors to sitting federal 
judges and senior partners in established law firms - in its work. 
 

The key to WLF's Legal Studies publications is the timely production of a 
variety of readable and challenging commentaries with a distinctly common-sense 
viewpoint rarely reflected in academic law reviews or specialized legal trade journals.  
The publication formats include the provocative COUNSEL'S ADVISORY, topical LEGAL 
OPINION LETTERS, concise LEGAL BACKGROUNDERS on emerging issues, in-depth 
WORKING PAPERS, useful and practical CONTEMPORARY LEGAL NOTES, interactive 
CONVERSATIONS WITH, law review-length MONOGRAPHS, and occasional books. 
 

WLF's LEGAL OPINION LETTERS and LEGAL BACKGROUNDERS appear on the 
LEXIS/NEXIS

7 online information service under the filename "WLF" or by visiting the 
Washington Legal Foundation’s website at www.wlf.org.  All WLF publications are 
also available to Members of Congress and their staffs through the Library of 
Congress' SCORPIO system. 
 

To receive information about previous WLF publications, contact Glenn 
Lammi, Chief Counsel, Legal Studies Division, Washington Legal Foundation, 2009 
Massachusetts Avenue, NW, Washington, D.C. 20036, (202) 588-0302.  Material 
concerning WLF's other legal activities may be obtained by contacting Daniel J. 
Popeo, Chairman. 
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FEDERAL PREEMPTION: 
ANOTHER FORM OF  

STATE TORT REFORM? 
 

by 
James M. Wootton 

   
INTRODUCTION 

 
 When the Thompson-Levin Federalism Accountability Act1 (S.1214) started to 

move in July, 2000, alarm bells went off in the business community.  The Thompson-

Levin bill represented an attempt to change the Rehnquist Court’s approach to the 

doctrine of implied preemption and would have required that in order to preempt a claim 

arising under state law, a federal statute must expressly preempt such a claim or “occupy 

the field” of law on which the claim was based.2  The stakes were enormous.  If S.1214 

were to be enacted and courts felt compelled to follow its requirements, it could cost 

American businesses and consumers billions of dollars. 

 Thanks to pressure from business groups, Thompson-Levin never became law, but 

the fight it provoked took this arcane debate about the proper scope of the Commerce 

Clause of the U.S. Constitution out of the closet and put it into the spotlight.  As Michael 

Greve, a federalism expert at the American Enterprise Institute, put it,  “[the] rise to 

prominence of a highly technical and often dull field of jurisprudence is due to a number 

of developments:  increasingly frequent statutory preemptions; the states’ unprecedented 

                                                 
 1S. 1214, 106th Cong. (1999).  
 
 2Id. at § 6.  



 
 

 
Copyright © 2007 Washington Legal Foundation   2 

aggressiveness in regulating business transactions, in areas from health care provision to 

banking to antitrust, that are also covered by federal laws; the expansion of corporate 

liability under state common law and the increased resort of those defendants to federal 

preemption defenses; and, not least, the Rehnquist Court’s discovery of federalism and 

states’ rights.  Preemption cases have enormous consequences, both for private interest 

groups (such as business and the plaintiffs’ bar) and for federal-state relations.3  In fact, 

the preemption battle is part of the larger chess game between the plaintiffs’ bar and the 

business community over the shape of our civil justice system. 

 
I. THE PREEMPTION DOCTRINE  

 The doctrine of preemption flows directly from the Supremacy Clause of the United 

States Constitution, which provides that the Constitution and federal laws and treaties 

comprise the supreme law of the land.4 At least since McCullough v. Maryland, “it has 

been settled that state law that conflicts with federal law is ‘without effect.’”5  The 

Supremacy Clause and the doctrine of preemption are based on the principle that, 

because Congress legislates in the national interest, states and localities should not be 

allowed to legislate inconsistently or in a way that frustrates what Congress has tried to 

                                                 
 3Michael S. Greve & Jonathan Klick, Preemption in the Rehnquist Court: A Preliminary Empirical 
Assessment, 14 SUPREME COURT ECONOMIC REVIEW 43, 58-9 (2006). 
 
 4U.S. CONST., art. VI, cl. 2 (“This Constitution, and the Laws of the United States which shall be 
made in pursuance thereof; and all Treaties made, or which shall be made, under the authority of the United 
States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any 
Thing in the Constitution or Laws of any State to the Contrary notwithstanding;”).  This section is taken 
from a memorandum done for the U.S. Chamber Institute for Legal Reform by Kenneth S. Geller, former 
Deputy Solictor General and currently Partner in Charge, Washington Office and Vice Chairman, Global 
Operations, of Mayer, Brown, Rowe & Maw LLP.  
 
 5Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516 (1992) (citing McCulloch v. Maryland, 17 U.S. 
316, 427 (1819), and quoting Maryland v. Louisiana, 451 U.S. 725, 746 (1981)). 
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do. Otherwise, businesses and the public could be trapped between inconsistent or 

conflicting state and federal legislation. 

 As the Supreme Court has frequently stated, “[p]re-emption may be either express 

or implied, and is compelled whether Congress’ command is explicitly stated in the 

statute’s language or implicitly contained in its structure and purpose.”6  Thus, Congress 

may explicitly provide in federal legislation that state laws dealing with a particular 

subject matter are preempted (“express preemption”).  In addition, even in the absence of 

an express preemption provision, state laws are subject to “implied preemption” when 

they either deal with an area reserved exclusively to the federal government (“field 

preemption”) or they conflict with the requirements imposed by federal law (“conflict 

preemption”).  Under conflict preemption, state law is preempted “when compliance with 

both state and federal law is impossible” (“impossibility”) or “when the state law ‘stands 

as an obstacle to the accomplishment and execution of the full purposes and objectives of 

Congress” (“obstacle preemption”).7  

 Of all the forms of preemption, in recent years obstacle preemption has played the 

most prominent role in (a) preserving federal supremacy in areas committed by the 

Constitution to the federal government, and (b) protecting businesses from the enormous 

costs and burdens of compliance with a patchwork of state standards on the design, 

production, marketing and sale of products in a nationwide market.  While obstacle 

preemption may arise where a state statute conflicts with or frustrates the essential 

                                                 
 6FMC Corp. v. Holliday, 498 U.S. 52, 56-57 (1990) (citations and internal quotation marks 
omitted). 
 
 7United States v. Locke, 529 U.S. 89, 109 (2000) (quoting California v. ARC Am. Corp., 490 U.S. 
93, 100-101 (1989)). 
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purpose of a federal statute or regulation, the far more common scenario occurs where 

state common law rules, devised by plaintiffs’ lawyers and compliant trial judges in the 

context of state tort lawsuits, conflict with or frustrate the purpose of an articulated 

federal policy.  Typically, the plaintiff claims that the defendant was negligent under state 

law because it did not include a safety or health feature (e.g., a warning label or protective 

device) over and above those features required by comprehensive federal health or safety 

standards.  In fact, virtually all of the preemption cases considered by the Supreme Court 

in the past decade have followed this pattern – a claimed inconsistency between federal 

requirements imposed by an expert agency and state “requirements” imposed through 

common law tort actions brought by the plaintiffs’ bar.8  

 
 A. Uniform Standards 

 Americans take for granted that when they buy a pint of milk or a pound of coffee, 

the actual quantity of milk or coffee they purchase will be the same from store to store and 

state to state.  If they are health-conscious, they trust that a food label allows them to 

compare grams of fat or carbohydrates in different products because the Federal Food, 

Drug and Cosmetic Act imposes minimum labeling obligations for most prepared foods.  

Some shoppers might occasionally think how fortunate American consumers are that 

someone sets and enforces those standards which allow comparison shopping and 

promote competition which drives prices down.  Fewer would know that the Weights and 

                                                 
 8See, e.g., Buckman Co. v. Plaintiffs’ Legal Comm., 121 5. Ct. 1012 (2001); Geier v. American Honda 
Motor Co., 529 U.S. 861 (2000); Norfolk S. Ry. Co. v. Shanklin, 529 U.S. 344 (2000); Lewis v. Brunswick 
Corp., cert. granted, 522 U.S. 978 (1997), cert. dismissed, 523 U.S. 1113 (1998); Medtronic, Inc. v. Lohr, 518 
U.S. 470 (1996); Freightliner Corp. v. Myrick, 514 U.S. 280 (1995); CSX Transp., Inc. v. Easterwood, 507 
U.S. 658 (1993); and Cipollone, supra note 5. 
 



 
 

 
Copyright © 2007 Washington Legal Foundation   5 

Measures Division of the National Institute of Standards and Technology in Gaithersburg, 

Maryland, is responsible for working with the National Conference on Weights and 

Measures to promulgate model standards for adoption by states, similar to the way the 

Uniform Commercial Code was developed and adopted by the states. 

 When a patient is lying on a hospital gurney awaiting surgery and her 

anesthesiologist starts her I.V. and injects the first of a series of drugs that will render her 

unconscious for the duration of the operation, neither of them are relying on a jury in 

Jefferson County, Mississippi, Madison County, Illinois or the Texas Rio Grande Valley to 

ensure that the drugs are safe and effective.  The patient is relying on the education and 

skill of the doctor administering those drugs, and both she and the doctor are relying on 

the approval and surveillance process of the U.S. Food and Drug Administration to ensure 

that the drugs are safe and effective. 

 
 B. Conservative Thought Leaders Agree on the Value of   
  Uniform Liability Standards   
 
 As John Engler, former Governor of Michigan and current President of the 

National Association or Manufacturers, has observed, “In an era of globalization, America 

must maintain the advantages of a single market with predictable and balanced regulatory 

and liability standards for its products and services.”  Engler was affirming the modern 

relevance of what the American Founders had contemplated when they wrote a 

constitution providing that “The Congress shall have the Power…To regulate Commerce 

with foreign Nations and among the several States....”9  The Founders understood the 

                                                 
 9U.S. CONST., art. I, § 8, cl. 3. 
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value of uniform standards in making the United States one nation that could compete in 

the world economy. 

 In a paper done for a 2002 “family meeting” of federalism experts sponsored by the 

U.S. Chamber of Commerce, Judge Robert Bork and Dan Troy, who served as Chief 

Counsel at the U.S. Food and Drug Administration until November 2004, likewise 

observed that:  “In the wake of the American Revolution, neither the Continental 

Congress nor the states acting on their own could respond effectively to the external and 

internal trade disputes that threatened the new country’s prosperity and peace.  ‘It may 

not be doubted,’ wrote Chief Justice John Marshall, ‘whether any of the evils proceeding 

from the feebleness of the federal government, contributed more to that great revolution 

which introduced the present [constitutional] system than the deep and general 

conviction that commerce ought to be regulated by Congress.’  Accordingly, although the 

federal government was to be limited to certain enumerated powers, significant portions 

of the Constitution, including the Commerce Clause, were enacted to remedy this 

deficiency in the Articles of Confederation.10  Subsequent Courts have agreed on the 

purpose of the Commerce Clause, and have upheld its use by Congress in, among other 

things, removing otherwise intractable barriers to interstate commerce and 

competition”.11   

                                                 
 10Robert H. Bork & Daniel E. Troy, Locating the Boundaries: The Scope of Congress’s Power to 
Regulate Commerce, 25 HARV. J.L. & PUB. POL’Y 849, 885-6 (2002) (quoting Brown v. Maryland, 25 U.S. 
419, 446 (1827)). 
 
 11See, e.g., Kidd v. Pearson, 128 U.S. 1, 21 (1888) (observing that “it is a matter of public history that 
the object of vesting in Congress the power to regulate commerce with foreign nations and among the 
several States was to insure uniformity of the regulation against conflicting and discriminating state 
legislation.” (citing County of Mobile v. Kimball, 102 U.S. 691, 697 (1880)) (emphasis added). 
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II. ARE STATE TORT SYSTEMS “INTRACTABLE BARRIERS TO 
 INTERSTATE COMMERCE”?  
 
 While serving in the Reagan Administration in 1983, Boyden Gray wrote in the 

Yale Law Journal that “as it currently exists, product liability law creates tremendous 

uncertainty for manufacturers.  The wide differences in state laws, as well as the frequent 

changes in those laws, make it practically impossible for manufacturers of products sold 

throughout the United States to determine the standards of conduct to which they will be 

held.  This uncertainty injures manufacturers in a number of ways.  Because 

manufacturers cannot predict the standards by which their products will be judged, they 

may be reluctant to introduce new designs or innovative products.  Shifting and 

conflicting legal standards also generate extensive and expensive litigation, the costs of 

which are undoubtedly reflected in still higher insurance rates.”12 

 Based on that logic, the Reagan Administration, a champion of states’ rights, 

concluded that product liability law required federal standardization because “conflicting 

state product liability laws have created such significant burdens on interstate commerce 

that preemptive federal legislation was necessary to provide consistent nationwide 

treatment of product liability disputes.”13 

 Former Solicitor General Robert Bork also sees the threat state tort law presents to 

the national flow of goods and services.  “State tort law is approaching uniformity across 

states, but not in the sense admired by the drafters of the Commerce Clause.  Instead, at 

least two features of our current system allow one or a few states to set the rules for all the 

                                                 
 12C. Boyden Gray, Regulation and Federalism, 1 YALE J. ON REG. 93, 97-8 (1983). 
 
 13Id. at 96. 
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states.  First, plaintiffs can often choose to sue national corporations in the jurisdiction 

most favorable to a large recovery.  Second, businesses engaged in interstate commerce 

on a nationwide basis must, at a minimum, conform to the standards set by the strictest 

state.  A lack of congressional action allows standards to be set by a particular state 

instead of by the one government in which all states have a voice.  This turns the 

Commerce Clause upside down, allowing a single state to set the national standards.”14 

According to Bork and Troy, “[s]tate tort law today is different in kind from the state tort 

law known to the generation of the Framers.  The present tort system poses dangers to 

interstate commerce not unlike those faced under the Articles of Confederation.  Even if 

Congress would not, in 1789, have had the power to displace state tort law, the nature of 

the problem has changed so dramatically so as to bring the problem within the scope of 

the power granted to Congress.  Accordingly, proposals which may have once been clearly 

understood as beyond Congress’s power, such as placing limits or caps on the award of 

punitive damages, or to eliminate joint or strict liability, may now be constitutionally 

appropriate.”15  

 In a 2000 amicus curiae brief for the U.S. Chamber of Commerce, Ted Olson, who 

later became Solicitor General in the George W. Bush Administration, observed that 

“recent trends in state tort law demonstrate an enhanced need for vigorous enforcement 

of implied preemption principles in order to shield our national economy from the 

increasing burdens placed upon it by unconstrained, arbitrary, inconsistent, and excessive 

                                                 
 14Bork & Troy, supra note 10, at 886. 
 
 15Bork & Troy, supra note 10, at 885-6 (citing Ollman v. Evans, 750 F.2d 970, 995-96 (1984) (Bork, 
J., concurring) (cert. denied, 471 U.S. 1127 (1985)). 
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tort verdicts and liability rules.  The same considerations that impelled the Framers of our 

Constitution to grant Congress the power to regulate interstate commerce and preempt 

burdensome state economic regulations now compel redoubled vigilance in judicial 

enforcement of implied preemption doctrine, which is necessary to ensure that the states 

do not impose undue burdens on interstate commerce through their common-law tort 

systems, particularly in instances where, as here, Congress or the responsible federal 

agency has already spoken by adopting a uniform national standard.”16 

 
 A. Litigation Explosion 

 The cost of these trends can hardly be overstated.  While litigation thrives, 

cherished constitutional principles are imperiled.  Federalism, due process, and checks 

and balances are often treated as afterthoughts as activist state judges and profit-

motivated plaintiffs’ lawyers routinely regulate through litigation.  Judges perform the 

role of legislators, while activist state attorneys general assume the role of tax collector 

and plaintiffs’ lawyers act as attorneys general without public accountability. 

 The economic and social consequences of this litigation explosion are substantial.  

Whether it is asbestos, medical liability, pharmaceutical or securities litigation, American 

companies and industries continue to be hobbled.  Such litigation involves colossal sums 

of money.  As a result, product prices go up, share prices go down, companies go bankrupt 

or move overseas, physicians quit their practices, potential cures for diseases are not 

pursued, hospitals close, and thousands and thousands of employees lose their jobs. 

                                                 
 16Brief for the Chamber of Commerce of the United States of America as Amicus Curiae Supporting 
Respondent, Geier v. American Honda Motor Co., 529 U.S. 861 (2000) (No. 98-1811) at 5-6. 
 



 
 

 
Copyright © 2007 Washington Legal Foundation   10 

 The numbers speak for themselves.  The American Justice Partnership recently 

announced that a new economic analysis by the Pacific Research Institute (PRI), a free-

market think tank based in San Francisco, California found that America’s out-of-control 

legal system imposes a staggering economic cost of over $865 billion every year.  

According to the authors of Jackpot Justice:  The True Cost of America’s Tort System this 

amounts to a yearly “tort tax” of $9,827 for a family of four and raises health care 

spending in the U.S by $124 billion.”  “This is 27 times more than the federal government 

spends on homeland security, 30 times what the National Institutes for Health dedicate to 

finding cures for deadly diseases, and 13 times the amount the Department of Education 

spends to help educate America’s children.”17  

 Finally, the extent of the American litigation crisis becomes clear when viewed 

through the lens of international litigation trends.  In 1987, there were nearly four times 

as many lawyers and ten times as many tort claims per capita in the United States as in 

the United Kingdom, including 30 to 40 times as many malpractice claims, and nearly 

100 times as many product claims.18  The United States spends five times more on its 

personal injury litigation than any other industrialized country.19, 20   

 

 

                                                 
 17Pacific Research Institute, Jackpot Justice: The True Cost of America’s Tort System, (2007), 
http://www.pacificresearch.org. 
 
 18Id. 
 
 19Tillinghast-Towers Perrin, Tort Cost Trends: An International Perspective (1995). 
 
 20See generally James M. Wootton, How We Lost Our Way: The Road to Civil Justice Reform, 
(Wash. Legal Foundation, WORKING PAPER Series No. 120, May, 2004) (describing in more detail how the 
American civil justice system has lost its way and veered off course from its original purpose).  



 
 

 
Copyright © 2007 Washington Legal Foundation   11 

 B. State Dilemma 

 As many commentators have observed, “the dilemma of states which are 

considering tort reform is that the ability of any individual state to improve the situation 

is sharply limited.  An individual state cannot protect completely its manufacturers from 

the costs of uncertainties of product liability laws of other states.  At the same time, a state 

that restricts the ability of local residents to recover from manufacturers places local 

residents at a disadvantage compared to residents of other states with little corresponding 

gain for manufacturers.  As a consequence, governors in Kansas and Connecticut have 

vetoed state product liability legislation, claiming that individual state efforts make little 

difference in resolving the problem.  Efforts to enact reform legislation to reduce the 

magnitude of transaction costs and excessive or unreasonable damage awards may also 

face their strongest opposition at the state level, where lawyers’ groups opposed to any 

change in the current system are very influential.”21  That influence extends to state 

supreme courts where the American Tort Reform Association found that personal injury 

lawyers have employed a national strategy that targets civil justice reforms for repeal.  

This strategy, called “judicial nullification,” undermines the legislative system by enticing 

activist judiciaries to use malleable provisions of state constitutions to undo reasonable 

public policy decisions dealing with tort law made by elected representatives.  Roughly 95 

civil justice reform statutes have been struck down, in whole or in part, in at least 28 

states since 1983.22   

                                                 
 21Michael W. McConnell, Federalism: Evaluating the Founders’ Design, 54 U. CHI. L. REV. 1484, 
1499 (1987) (reviewing Raoul Berger, Federalism: The Founders’ Design (U. Okla. Press, 1987). 
 
 22Press Release, American Tort Reform Association, Texans Say “Yes” to Affordable Health Care and 
“No” to Lawsuit Abuse with Vote in Favor of Prop 12, (Sep. 15, 2003), http://www.atra.org/show/7624. 
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 C. Recent Success at State Level 

 In the last six years, additions to state supreme courts of less activist judges have 

made state tort reform legislative strategies viable again as a result of well-financed and 

well-managed involvement of the business community, led by the U.S. Chamber of 

Commerce Institute for Legal Reform.  Starting with Texas, Michigan, Alabama and 

Mississippi, history has shown that when there is a united and active business 

community, the public supports balanced judicial candidates.  Business Week’s January 8, 

2007, cover story concludes that by focusing on litigation reform at the state level, 

business has won key battles:  

[I]n large areas of the country…‘reform’ has taken place, and 
business has emerged triumphant. The American Lawyer, an 
influential trade publication, recently declared an end to the 
era of mass-injury class actions, but the changes are far 
broader than that … Michigan, for example, has virtually 
wiped out all lawsuits against drugmakers in the state.23 Six 
states have passed laws seriously restricting the kinds of 
asbestos suits that can be filed, and 23 now have statutes 
saying you can’t sue the likes of McDonald’s for making you 
fat.  Damage limits in many states have rendered medical 
malpractice litigation nearly comatose.24  
 

 Business Week reports that “[b]oth federal and state courts are reinforcing the 

trend.  In December a U.S. appeals court in New York nixed a class action accusing 

investment firms of manipulating the price of initial public offerings” and prevented the 

plaintiffs from circumventing the Private Securities Litigation Regulation Act by requiring 

                                                 
 23“In a product liability action against a manufacturer or seller, a product that is a drug is not 
defective or unreasonably dangerous, and the manufacturer or seller is not liable, if the drug was approved 
for safety and efficacy by the United States food and drug administration, and the drug and its labeling were 
in compliance with the United States food and drug administration's approval at the time the drug left the 
control of the manufacturer or seller.” MICH. COMP. LAWS § 600.2946(5) (1996). 
 
 24Michael Orey, How Business Trounced the Trial Lawyers, BUSINESS WEEK, Jan. 7, 2007. 
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adherence the demands of Rule 23(f) of the Federal Rules of Civil Procedure.25  “That was 

a big loss for securities fraud plaintiffs’ lawyers, especially in a year when the total number 

of shareholder suits filed was about half the level of prior years, according to statistics 

compiled by Stanford Law School.26  In 2005 the Illinois Supreme Court struck down a 

$10.1 billion judgment against Philip Morris, saying a state law protects the company 

from suits alleging that its marketing of ‘light’ cigarettes was deceptive.”27  What the 

article does not say is that many of those victories depended at least partially on the 

existence of federal preemptive standards.28 

 
III. THE NEED FOR VIGILANCE  

 Public choice theory, intuitively understood by Madison and other Founders, 

predicts that a determined vested interest may have more success “capturing” an 

advantage at the state rather than national level.  That is why, no matter the sense of 

success, the business community should continue to support the state-focused reform 

efforts of the American Tort Reform Association and the American Justice Partnership.  

As Judge Michael McConnell, a staunch proponent of a careful federalism policy that is 

appropriately solicitous of states’ rights, writing in 1987 cautioned, “[t]o be sure, the 

                                                 
 25“A district judge may certify a class only after making determinations that each of the Rule 23 
requirements has been met; Miles v. Merrill Lynch & Co. (In re Initial Pub. Offering Sec. Litig.), 471 F.3d 
24, 41 (2d Cir. 2006). 
 
 26Laura E. Simmons and Ellen M. Ryan, Post-Reform Act Securities Settlements: 2005 Review and 
Analysis, http://securities.cornerstone.com/pdfs/settlements_2005.pdf. 
 
 27Orey, supra note 28. 
 
 28“…liability under the Consumer Fraud Act is barred by section 10b(1) only if the action or 
transaction at issue is ‘specifically authorized by laws administered’ by the regulatory body. As we explain in 
detail, below, [Philip Morris’] mere compliance with the rules applicable to labeling and advertising is not 
sufficient to trigger the exemption created by section 10b(1).” Price v. Philip Morris, Inc., 219 Ill. 2d 182, 241 
(Ill. 2005). 
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results of competition among states and localities will not always be salutary.  State-by-

state determination of the laws of incorporation likely results in the most efficient forms 

of corporate organization, but state-by-state determination of the law of products liability 

seems to have created a liability monster.  This is because each state can benefit in-state 

plaintiffs by more generous liability rules, the costs being exported to largely out-of-state 

defendants, while no state can do much to protect its in-state manufacturers from suits by 

plaintiffs in the other states.  Thus, competition among the states in this arena [has led] to 

one-sided pro-plaintiff rules of law.”29  To some extent, studies that rank states by the “job 

friendliness” of their legal systems have turned that argument against the plaintiffs’ bar 

and contributed to state level legal reform successes, notably in Alabama, Texas and 

Mississippi.30, 31 

 
 A. Value of Federal Liability Rules 

 Despite recent successes, few legal reformers believe that state reform alone will 

eliminate the negative impact of a patchwork of liability regimes – though the threat of 

the state tort systems has been dramatically reduced in recent years.  As noted earlier, 

some of those improvements have depended on federal liability standards, but given the 

outcome of the recent national elections, legislated legal reform at the national level will 

be more challenging (though not impossible).  It is important to remember that federal 

_________________________ 
 
 29McConnell, supra note 25. 
 
 30Institute for Legal Reform, 2006 State Liability Systems Ranking Study, 
http://www.instituteforlegalreform.com/harris/pdf/Exec_Summary_FINAL.pdf. 
 
 31Lawrence J. MacQuillen and Hovannes Abramyan, U.S. Tort Liability Index: 2006 Report. 
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legal reform legislation has been enacted when Democrats controlled one or both houses 

of Congress and/or the White House. 

Twenty Years of Federal Legal Reform 
 

Reform Potential 
Plaintiff 
Support 

Perception 
of 

Fairness 

Business 
Unity 

Control of 
House 

Control of 
Senate 

President Result 
(Year) 

Childhood Vaccine Act Yes Yes Yes Democratic Republican Reagan Enacted 
(1986) 

General Aviation 
Revitalization Act 

Yes Yes Yes Republican Democratic Clinton Enacted 
(1994) 

Private Securities 
Litigation Reform Act 

Yes Yes Yes Republican Republican Clinton Enacted 
Over 
Veto  

(1995) 
Common Sense 
Product Liability 
Reform Act 

? ? No Republican Republican Clinton Vetoed 
(1996) 

Biomaterials Access 
Assurance Act 

Yes Yes Yes Republican Republican Clinton Enacted 
(1998) 

Securities Litigation 
Uniform Standards 
Act 

Yes Yes Yes Republican Republican Clinton Enacted 
(1998) 

National Tobacco 
Policy and Youth 
Smoking Reduction 
Act 

Yes Yes No Republican Republican Clinton Failed 
(1998) 

Y2K Liability Act Yes Yes Yes Republican Republican Clinton Enacted 
(1999) 

Air Transportation 
Safety and System 
Stabilization Act 

Yes Yes Yes Republican Democratic Bush Enacted 
(2001) 

Victims of Terrorism 
Relief Act 

Yes Yes Yes Republican Democratic 
 

Bush Enacted 
(2001) 

Terrorism Risk 
Protection Act 

Yes Yes Yes Republican Democratic Bush Enacted 
(2002) 

Smallpox Emergency 
Personnel Protection 
Act 

Yes Yes Yes Republican Republican Bush Enacted 
(2003) 

Class Action Fairness 
Act 

Yes Yes Yes Republican Republican Bush Enacted 
(2005) 

Fairness in Asbestos 
Injury Resolution Act 

Yes Yes No Republican Republican Bush Failed 
(2006) 
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 B. The Future of Implied Preemption 

 In analyzing the Supreme Court’s attitude toward preemption of state tort law, 

Michael Greve advises caution, observing that “[t]here is a powerful reason, though, to 

approach preemption cases with theoretical humility.  In contrast to the sorts of cases that 

have been the subject-matter of the vast bulk of the theoretical literature, preemption 

cases are multi-dimensional, both in that they bring judicial attitudes in conflict and in 

that they involve multiple layers of legal argument, from statutory interpretation to 

delegation to federalism.”32  

 Justice Scalia’s concurring opinion in Cippolone reflects his then-comfort with 

implied preemption and his concern that courts not be naïve about the ability of creative 

plaintiff lawyers to invent their way around the intent of Congress.  As Scalia put it, 

“[w]hen this second novelty [of ruling that when there is an express preemption provision 

in a statute all doctrines of implied preemption are eliminated] is combined with the first 

[of applying the “plain meaning” rule of statutory construction to express preemption 

language when the doctrine of preemption permits the same result to be achieved with no 

express language at all], the result is extraordinary:  The statute that says anything about 

pre-emption must say everything; and it must do so with great exactitude, as any 

ambiguity concerning its scope will be read in favor of preserving state power.  If this is to 

be the law, surely only the most sporting of Congresses will dare to say anything about 

pre-emption. 33 

                                                 
 32Greve & Klick, supra note 3, at 58-9. 
 
 33Cipollone, 505 U.S. at 548 (emphasis added). 
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 Former FDA Chief Counsel Dan Troy found that when, as a public official, you 

cross the plaintiffs’ bar on the preemption issue you have to be “sporting” as well.  In an 

August, 2004 editorial entitled “Sharks A-Circling,” David Frum asked the question:  

“What’s the most dangerous place on earth?  Answer:  Between the trial lawyers and their 

next billion dollars.  Right now, the man occupying that deadly patch of ground is Daniel 

Troy, chief counsel to the Food and Drug Administration.  In recent weeks Troy has come 

under screaming attack in the New York Times and the Denver Post, and on The CBS 

Evening News.  Democrats in the House of Representatives voted (with the Republicans 

intimidated, or asleep) to slash $500,000 from Troy’s office’s budget.  The front page of 

the Boston Globe cited him as an example of everything that is wrong with the Bush 

Administration.  Until now, Troy was just one more smart lawyer in a town full of smart 

lawyers.  Suddenly he has found himself the next Robert Bork.”34 

 In July 2004, the Los Angeles Times responded to the attack on Troy and captured 

the importance of federal preemption with an editorial on the case about which Troy was 

being vilified:  “The FDA represents society’s best effort to set an appropriate standard.  

This is a balancing act.  Too lax a standard, people get hurt.  Too stringent a standard and 

not only are products kept off the market (even though they may benefit some), but future 

medical breakthroughs are discouraged.”35 

 
 
 
 
 

                                                 
 34David Frum, Sharks A-Circling, NATIONAL REVIEW, Aug. 23, 2004.  
 
 35Editorial, An FDA Tightrope Act, L.A. TIMES, July 28, 2004, at B12.  
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 C. “Silent Tort Reform” 

 Despite the attack on Troy, the New York Times reported in March, 2006, that the 

“Silent Tort Reform” of the Bush Administration is gaining ground:  “Across Washington, 

federal agencies that supervise everything from auto safety to medicine labeling have 

waged a powerful counterattack against active state prosecutors and trial lawyers.  In the 

last three decades, the state courts and legislatures have been vital avenues for critics of 

Washington deregulation.  Federal policy makers, having caught onto the game, are now 

striking back.”36 

 On February 16, 2006, for instance, the Consumer Product Safety Commission 

adopted a revised performance standard at the persuasion of the bedding industry that, 

once it takes effect in July, 2007, will limit the ability of consumers to win damages under 

state laws for mattresses that catch fire.37  The month prior, on January 18, 2006, the 

Food and Drug Administration approved a drug label rule that preempts state laws.  The 

rule will make it easier for pharmaceutical makers to prevail in consumer lawsuits that 

could have been brought under state laws more favorable to victims.38  And the National 

Highway Traffic Safety Administration has proposed a revised motor vehicle safety 

standard that would preempt state safety laws on the issue of roof crush resistance.39  

                                                 
 36Stephen Labaton, ‘Silent Tort Reform’ Is Overriding States’ Powers, N.Y. TIMES, Mar. 10, 2006, at 
C5. 
 
 37Press Release, Consumer Product Safety Commission, CPSC Approves New Flammability 
Standard for Mattresses (Feb. 16, 2006), http://www.cpsc.gov/cpscpub/prerel/prhtml06/06091.html. 
 
 38Requirements on Content and Format of for Human Prescription Drug and Biological Products, 71 
Fed. Reg. 3922, (Jan. 24, 2006) (to be codified at 21 C.F.R. pts. 201, 314, and 601). 
 
 39Fed’l Motor Vehicle Safety Standards: Roof Crush Resistance, 70 Fed. Reg. 49223 (proposed Aug. 
23, 2005) (to be codified at 49 C.F.R. pt. 571). 
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 This trend in the assertion of uniform regulatory standards at the federal level 

comes even as there are signs that the Supreme Court’s willingness to find the preemptive 

authority on which they are based is not without limits.  Indeed, the case of Bates v. Dow 

Agrosciences LLC makes it abundantly clear that proponents of this new mode of 

federally enabled state tort reform cannot take the support of the Court for granted.  In 

Bates the Court was faced with the question of whether or not the Federal Insecticide, 

Fungicide, and Rodenticide Act (“FIFRA”)40 pre-empted the state-law claims for damages 

of 29 Texas peanut farmers, who alleged that their crops were severely damaged in 2000 

by a newly marketed, EPA-approved pesticide of Dow Agrosciences.  Justice Stevens 

wrote for the majority that “the long history of tort litigation against manufacturers of 

poisonous substances adds force to the basic presumption against pre-emption.  If 

Congress had intended to deprive injured parties of a long available form of 

compensation, it surely would have expressed that intent more clearly.”41 

 The majority also embraced the idea that “[p]rivate remedies that enforce federal 

misbranding requirements would seem to aid, rather than hinder, the functioning of 

FIFRA.  Unlike the cigarette labeling law at issue in Cipollone, which prescribed certain 

immutable warning statements, FIFRA contemplates that pesticide labels will evolve over 

time, as manufacturers gain more information about their products’ performance in 

diverse settings…[T]ort suits can serve as a catalyst in this process….”42  Even Justices 

Thomas and Scalia, who can hardly be characterized as proponents of regulation through 

                                                 
 407 U.S.C. § 136 et seq. (2000). 
 
 41Bates v. Dow Agrosciences LLC, 544 U.S. 431, 448 (2005).  
 
 42Id. at 449. 
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litigation, noted in their partial dissent that the Bates decision “comports with this Court's 

increasing reluctance to expand federal statutes beyond their terms through doctrines of 

implied pre-emption.  See Camps Newfound/Owatonna, Inc. v. Town of Harrison, 520 

U.S. 564, 617 (1997) (Thomas, J., dissenting).  This reluctance reflects their view that pre-

emption analysis is not ‘[a] freewheeling judicial inquiry into whether a state statute is in 

tension with federal objectives,’ Gade v. National Solid wastes Management Assn., 505 

U.S. 88, 111 (1992) (Kennedy, J., concurring in part and concurring in judgment), but an 

inquiry into whether the ordinary meanings of state and federal law conflict.”43 

 
CONCLUSION 

 In the final two years of the Bush Administration, legal reformers, while continuing 

to build on recent successes in the states, should encourage more action that is within the 

authority already granted to federal agencies by Congress and be vigilant in preventing 

Congress from repealing gains from agencies recent assertions of preemption.  Federal 

preemption’s contribution to reducing the impact of abusive state liability regimes 

continues to be the other state tort reform by ensuring “that states do not impose undue 

burdens on interstate commerce through their common-law tort systems.”44 

                                                 
 43Id. at 457-8 (Thomas, J., concurring in judgment in part and dissenting in part). 
 
 44Olsen, supra note 16. 




