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TIMELINE: U.S. SENTENCING GUIDELINES

Sept. 1984: Congress enacts Sentencing Reform Act that establishes Sentencing
Commission, abolishes parole and eliminates judicial discretion in
sentencing by mandating uniform sentences under the Guidelines'
Sentencing Table based on a culpability score. A dual system is
established for imposing fines for individuals and organizations.

Nov. 1, 1987: Sentencing Guidelines go into effect for individuals only. Commission
studies organizational sentencing proposals. Part 2Q of the Guidelines
governing environmental offenses for individuals effectively precludes
or sharply limits probation as a sentencing alternative, contrary to pre-
Guideline sentencing practice.

July 13, 1989: United States v. Pozsgai, 897 F.2d 524 (3d Cir. 1990). Court imposes
27-month prison sentence on property owner for placing clean, non-
hazardous fill on his own property deemed to be a wetland without a
permit. At the time, it was longest prison sentence ever imposed for an
environmental offense.

Nov. 1, 1991: Sentencing Guidelines for Organizations go into effect. U.S.
SENTENCING GUIDELINES, CHAPTER EIGHT-SENTENCING ORGANIZATIONS.
Part B provides for restitution; Part C establishes fine levels, and Part D
provides for probation conditions. The Organizational Guidelines
provide that corporations will be eligible for more lenient sentences if
they establish an effective compliance program that, at a minimum,
meets seven criteria, including auditing, monitoring and cooperation with
authorities.

Feb. 1992: Commission establishes Advisory Working Group on Environmental
Sanctions for organizations. Working Group's secret proceedings
challenged in Washington Legal Found. v. U.S. Sentencing Comm'n, 89
F.3d 897 (D.C. Cir. 1996). Final report issued in November 1993, but
Commission does not adopt them.

Sept. 1996: In re Caremark, Int'l Inc. Derivative Litigation, 698 A.2d 959 (Del. Ch.
1996). Court rules that directors who do not ensure that a compliance
program exists along the lines suggested by the Guidelines measure can
be held personally liable to shareholders in derivative action.

1997-1999: HHS adopts "model compliance plans" for health care providers similar

to EPA policy that adopts the Guidelines' incentives to develop corporate
compliance programs.
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June 1999:

Sept. 19, 2001:

Sept. 2002:

Jan. 20, 2003:

Oct. 7, 2003:

May 1, 2004:

Nov. 1, 2004

Jan. 12, 2005:

March 3, 2005:

Holder Memo issued by the DOJ allows prosecutors to consider a
corporation's compliance program under the Guidelines in making a
charging decision.

Commission establishes 15-member Ad Hoc Advisory Group on the
Organizational Sentencing Guidelines to examine effectiveness of
corporate compliance programs. The group is composed of members of
the defense bar, the Justice Department, academia, and corporate
consulting firms; notably, no corporate employee or in-house counsel is
a members of the group.

Section 805(a)(5) of Sarbanes-Oxley directs Sentencing Commission to
amend Guidelines in wake of Enron scandals to ensure that they are
"sufficient to deter and punish organizational criminal misconduct."

Thompson Memo issued by DOIJ reiterates Holder Memo criteria that
cooperation, compliance programs and remedial actions would be taken
into account in exercising prosecutorial decisions, including the waiver
of attorney-client privilege.

Ad Hoc Advisory Group on Organizational Sentencing released its final
report to the Sentencing Commission recommending ways to improve
internal programs to "prevent and detect violations of law."

Commission issues revised Guidelines that require companies to have an
"effective compliance and ethics program" to receive penalty mitigation.
Program must promote an organizational culture that encourages ethical

and legal conduct.

Revised Organizational Guidelines go into effect. To qualify for a
reduced sentenced, cooperation must be "timely and thorough,"
including "disclosure of all pertinent information known by the
organization," namely, information otherwise protected by the attorney-
client and work product privileges.

United States v. Booker, 543 U.S. 220 (2005). Supreme Court strikes
down the mandatory feature of the Guidelines. Henceforth, the
Guidelines, while they must be considered by the sentencing judge along
with other sentencing factors, would only be advisory.

Letter submitted by coalition of business groups, including the

Washington Legal Foundation, to Sentencing Commission urging
Commission to reverse or modify its privilege waiver amendment
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June 28, 2005:

Aug. 15, 2005:

April 5, 2006:

June 21, 2007:

Dec. 10, 2007:

embodied in its Chapter Eight compliance program,

U.S. Sentencing Commission announces review of its waiver policy in
determining level of corporate cooperation and solicits public comments.

ABA, business groups, and former DOJ officials led by former Attorney
General Dick Thornburgh urges Sentencing Commission to reverse or
modify its waiver policy.

U.S. Sentencing Commission unanimously approves removal of
privilege waiver language from guideline commentary. Revised policy
becomes effective November 1, 2006.

Rita v. United States, 127 S. Ct. 2456 (2007). Court rules that sentences
imposed under advisory guidelines may be presumed to be reasonable by
courts of appeals, but that no such presumption is required. Sentencing
judges need not regard the Guidelines as presumptively reasonable.

Gall v. United States, 128 S. Ct. 586 (2007). Court rules that district

court judges need not provide "extraordinary reasons" to justify a
sentence that substantially departs from a Guideline sentence.
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Table 52

MEAN AND MEDIAN FINE OR RESTITUTION IMPOSED ON SENTENCED ORGANIZATIONS

BY PRIMARY OFFENSE CATEGORY?
Fiscal Year 2007

CASES WITH CASES WITH TOTAL FINE OR
TOTAL RESTITUTION IMPOSED? FINE IMPOSED RESTITUTION IMPOSED

PRIMARY OFFENSE Number Percent Number Mean Median Number Mean Median Number Mean Median

TOTAL 196 100.0 62  $3,090,742 $245,716 134 $7,329,196 $131,500 165 $7,113,565 $180,250
Administration of Justice: Contempt/Obstruction/Perjury 1 0.5 1 -- -- 1 -- -- 1 -- --
Antitrust 7 3.6 1 - -- 7 $86,023,571 $200,000 7 $86,048,428 $373,993
Archeological Damage 0 0.0 0 -- -- 0 -- -- 0 -- --
Public Corruption: Bribery/Gratuity/Extortion 6 3.1 3 $264,135 $225,149 6 $5,358,821 $2,766,630 6 $5,490,889 $2,949,705
Civil/Individual Rights 0 0.0 0 -- -- 0 -- -- 0 -- --
Contraband 0 0.0 0 -- -- 0 -- -- 0 -- --
Copyright/Trademark 4 2.0 0 -- -- 4 $38,250 $37,500 4 $38,250 $37,500
Drugs 15 7.7 0 - -- 3 $19,333 $12,000 3 $19,333 $12,000
Environmental - Water 32 16.3 7 $13,041 $10,000 30 $2,137,667 $450,000 31 $2,071,654 $400,000
Environmental - Air 6 31 3 $2,033,333 $2,000,000 5 $2,065200 $1,000,000 5 $3,285,200 $1,170,000
Environmental - Hazardous/Toxic Pollutants 1 0.5 1 -- -- 1 -- -- 1 -- --
Environmental - Wildlife 12 6.1 3 $204,667 $60,000 9 $61,790 $50,000 10 $117,011 $50,000
Import and Export 11 5.6 1 - -- 8 $347,500 $117,500 9 $435,475 $133,000
Firearms/Explosives/Public Safety 3 15 0 -- -- 2 -- -- 2 -- --
Food, Drugs, Agricultural & Consumer Products 9 4.6 3  $6,844,559 $8,245,369 8 $854,938 $40,750 8  $3,421,647 $51,366
Food Stamps 0 0.0 0 -- -- 0 -- -- 0 -- --
Forgery 0 0.0 0 -- - 0 - -- 0 -- -
Fraud 62 31.6 35 $3,651,118 $332,686 31  $8,019,382 $180,250 58  $6,489,482 $326,922
Gambling 0 0.0 0 -- -- 0 -- -- 0 -- --
Immigration/Naturalization/Passports 7 3.6 0 -- -- 4 $55,375 $60,000 4 $55,375 $60,000
Larceny/Theft/Embezzlement 2 1.0 0 -- -- 2 -- -- 2 -- --
Motor Vehicles 0 0.0 0 -- -- 0 -- -- 0 -- --
Money Laundering 7 3.6 0 - -- 3 $150,000 $100,000 3 $150,000 $100,000
Commercial Sex Acts: Pornography/Prostitution 1 0.5 0 -- -- 1 -- -- 1 -- --
Racketeering 1 0.5 1 -- -- 1 -- -- 1 -- --
Tax 4 2.0 2 - -- 3 $3,112,957 $2,200,000 4 $8,009,857 $3,569,436
Other 5 2.6 1 - -- 5 $210,000 $100,000 5 $230,000 $100,000

1Of the 197 cases sentenced pursuant to Chapter Eight, one was excluded due to missing information on type of economic sanction for cases in which orders were made. Mean and median dollar values include only
cases with reported non-zero fine or restitution amounts. Note that the total column includes cases with no fine or restitution. Descriptions of variables used in this table are provided in Appendix A.

%In cases of joint and several fines or restitution orders, the full amount of each fine or restitution order is attributed to each offender, which may result in overinflation of the total amount of fines or restitution

reported for all offenders.

SOURCE: U.S. Sentencing Commission, 2007 Datafile, USSCFYO07.



Table 53

CHAPTER EIGHT ORGANIZATIONAL SENTENCING COMPONENTS!
Fiscal Year 2007

SENTENCING COMPONENTS TOTAL

Disposition N %
Guilty Plea 166 84.7
Nolo Contendere 1 0.5
Bench Trial 2 1.0
Trial By Jury 27 138
TOTAL 196 100.0

Probation
Probation Ordered® 147 750
Probation Not Ordered 49 250
TOTAL 196 100.0

Court Ordered Compliance/Ethics

Program Ordered 47 241
No Program Ordered 148  75.9
TOTAL 195 100.0

Inability to Pay

Fine Reduced - Organization Unable to Pay’® 61 33.0
Organization Able to Pay 124 670
TOTAL 185 100.0

“The total for each factor may add up to less than these overall totals due to missing information for that variable. A description of Chapter Eight
culpability factors can be found in USSG 88C2.5. Descriptions of variables used in this table are provided in Appendix A.

%The “Probation Ordered” category consists of cases in which at least one month of probation was ordered. The “No Probation Ordered” category
consists of cases in which less than one month of probation was ordered, or no probation was ordered.

3Cases in this category were unable to pay either a portion of the fine or the entire fine.

SOURCE: U.S. Sentencing Commission, 2007 Datafile, USSCFY07.



Table 54

ORGANIZATIONS SENTENCED UNDER CHAPTER EIGHT: CULPABILITY FACTORS'
Fiscal Year 2007

Involvement in or Tolerance of Criminal Activity by Authority - 88C2.5(b) Number Percent
Involvement/tolerance in an organization/unit of 5,000+ employees 4 4.5
Involvement/tolerance in an organization/unit of 1,000+ employees 4 45
Involvement/tolerance in an organization/unit of 200+ employees 6 6.7
Involvement/tolerance in an organization/unit of 50+ employees 18 20.2
Involvement/tolerance in an organization/unit of ten or more employees 21 23.6
No Involvement/tolerance OR fewer than ten employees 36 40.4
TOTAL 89 100.0

Prior History - 88C2.5(c) Number Percent
One similar criminal/two similar administrative violations within ten years 0 0.0
One similar criminal/two similar administrative violations within five years 1 11
Organization had no prior record 88 98.9
TOTAL 89 100.0

Violation of an Order - 88C2.5(d) Number Percent
Organization violated a judicial order or condition of probation for similar conduct 1 11
Organization violated condition of probation 0 0.0
Organization did not violate an order or probation 88 98.9
TOTAL 89 100.0

Obstruction of Justice - 88C2.5(¢e) Number Percent
Organization obstructed justice 5 5.6
Organization did not obstruct justice 84 94.4
TOTAL 89 100.0

Effective Compliance and Ethics Program - 88C2.5(f) Number Percent
Organization did have an effective compliance program 1 1.1
Organization had no compliance program 88 98.9
TOTAL 89 100.0

Self-Reporting, Cooperation, and Acceptance of Responsibility - 88C2.5(g) Number Percent
Reported offense to governmental authorities 4 45
Cooperated with investigation 40 44.9
Accepted responsibility 24 27.0
Organization did not self-report, cooperate, or accept responsibility 21 23.6
TOTAL 89 100.0

1Of the 197 cases sentenced pursuant to Chapter Eight, 90 had the fine guidelines applied. The remaining 107 cases had fine guidelines
application data missing or inapplicable due to guideline provisions such as a “preliminary determination of inability to pay fine” (88C2.2).
The total for each factor may add up to less than the overall total due to missing information for that specific variable. A description

of Chapter Eight culpability factors can be found in USSG 88C2.5. Descriptions of variables used in this table are provided in Appendix A.

SOURCE: U.S. Sentencing Commission, 2007 Datafile, USSCFY07.
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WLF REFERENCE RESOURCES

Washington Legal Foundation
Legal Studies Publications and Programs

Chapter One: Mens Rea, Public Welfare Offenses, and
the Responsible Corporate Officer Doctrine

Publications:

“Honest Services” Criminal Claim Dealt Setback In Appeals Court

By James B. Tucker and Amanda B. Barbour, members of the General Litigation
group at Butler, Snow, O’Mara, Stevens, & Cannada PLLC in Jackson, Mississippi.
COUNSEL’s ADVISORY, November 3, 2006, 1 page

Stewart Prosecution Imperils Business Civil Liberties
By Warren L. Dennis, a partner, and Bruce Boyden, an associate in the Litigation and
Dispute Resolution Group at Proskauer Rose LLP’s Washington, D.C. office.

LEGAL BACKGROUNDER, October 3, 2003, 4 pages

Criminalizing Business Judgment Could Stagnate U.S. Economy

By Bruce A. Hiler, partner at the firm O’Melveny & Myers LLP and head of the SEC
Practice Group, Ira H. Raphaelson, co-chair of the White Collar & Regulatory Defense
Group and a partner at the firm, and Elizabeth H. Baird, counsel to the firm.

LEGAL BACKGROUNDER, June 7, 2002, 4 pages

Officers And Directors: Liability Exposure Under Civil And Criminal Law

By Matthew J. Iverson, a partner with the Chicago law firm Litchfield Cavo, and
Stephen M. Kowal, a partner with the Chicago law firm Bell, Boyd & Lloyd. Foreword
by Clayton K. Yeutter, Of Counsel to the Washington, D.C. law firm Hogan & Hartson
LLP; Introduction by Rick Harrington, Senior Vice President and General Counsel of
Conoco Inc.

MONOGRAPH, June 1999, 90 pages

Environmental Enforcement Proposal Threatens Business Civil Liberties

By Daniel M. Steinway and Thomas C. Jackson, partners with the Washington, D.C.
office of Kelley Drye & Warren.

LEGAL BACKGROUNDER, June 27, 1997, 4 pages

Strict Intent Standard In Environmental Cases Protects Civil Liberties

By Thomas R. Bartman, a vice president with the Washington, D.C. law firm Shapiro,
Lifschitz and Schram, and Kevin A. Gaynor, a partner with the Washington, D.C. office
of Vinson & Elkins L.L.P.
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WORKING PAPER, June 1997, 15 pages

“Honest Services” Fraud: Expanding The Criminalization Of Corporate Conduct
By Stephen W. Grafman, a partner in the Washington, D.C. office of Kirkpatrick &
Lockhart.

CONTEMPORARY LEGAL NOTE, December 1996, 13 pages

High Criminal Intent Standard Needed For Complex Environmental Laws

By Thomas R. Bartman, a vice president with the Washington, D.C. law firm Shapiro,
Lifschitz and Schram.

LEGAL BACKGROUNDER, September 15, 1995, 4 pages

What You Don’t Know Can’t Hurt You: Changing Definitions Of Willfulness In
Federal Criminal Law

By Michael Chertoff, a litigation partner in the New York and New Jersey offices of the
law firm of Latham & Watkins, and Felice Berkman, an associate at the law firm’s New
York office.

LEGAL BACKGROUNDER, October 21, 1994, 4 pages

Corporate Vicarious Criminal Liability

By the late William C. Hendricks, III and J. Sedwick Sollers, II1, a partner with the
Washington, D.C. office of the law firm King & Spalding.

CONTEMPORARY LEGAL NOTE, April 1993, 10 pages

A Meaner Environment: Prosecutors Increase Use Of Strict Liability Doctrine To
Target More Corporate Executives

By Robert L. Hines, a partner with the San Francisco law firm Farella Braun & Martel
LLP.

LEGAL BACKGROUNDER, April 30, 1993, 4 pages

Programs:

Punish the Bad Apple, or the Whole Bunch?: Corporate Criminal Liability
Standards & Tactics, and Theories for a Different Approach, June 28, 2007
*William B. Mateja, Principal, Fish & Richardson P.C.
*Professor Craig S. Lerner, George Mason University School of Law

Expanding Duties & Liability: Corporate Directors in the Post-Enron Legal
Environment, June 8, 2005

*Richard A. Spehr, Mayer, Brown, Rowe & Maw LLP

*Steven Wolowitz, Mayer, Brown, Rowe & Maw LLP

Assessing Arthur Andersen v. U.S.: What Did the Court Rule and How Will It
Impact Criminal Enforcement?, June 9, 2005
*Gary Grindler, King & Spalding LLP
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*Robert N. Weiner, Arnold & Porter LLP
*Ronald W. Peppe II, Association of Corporate Counsel

Arthur Andersen v. United States: Will the Supreme Court Issue Reasonable Limits
on White Collar Prosecutions?, April 14, 2005

eJames Dabney Miller, King & Spalding LLP

¢ Gary Grindler, King & Spalding LLP

Arthur Andersen v. United States: Will the Supreme Court Expand the
Criminalization of Business Practices?, April 21, 2005

eMark T. Calloway, Alston & Bird LLP

eWilliam B. Mateja, Fish & Richardson P.C.

eRobert N. Weiner, Arnold & Porter LLP

Is “Creative” Enforcement of White Collar Criminal Laws in the Public Interest?,
January 29, 2003

e Lanny Breuer, Covington & Burling

eDavid Laing, Baker & McKenzie

eIra Raphaelson, O’'Melveny & Myers LLP

The Criminalization of Corporate Governance?: Enron, Andersen, and Beyond, April
9,2002
eThe Honorable Dick Thornburgh, Kirkpatrick & Lockhart, LLP (moderator)
eProfessor Larry E. Ribstein, George Mason University School of Law
e Christian J. Mixter, Morgan Lewis
eRobert J. Bittman, White & Case

Chapter Two: EPA Criminal Enforcement Policies
Publications:

EPA Should Adopt WLF Proposal To Protect Inspection Targets’ Rights

By Carol E. Dinkins, a partner in the Houston office of Vinson & Elkins, where she is
co-chair of the law firm’s administrative and environmental law practice.

COUNSEL’S ADVISORY, July 27, 2001, 1 page

Environmental Warrantless Searches: Closely Watched Trains?

By James N. Christman, a partner, and Dan J. Jordanger, an associate with the
Richmond law firm of Hunton & Williams.

LEGAL BACKGROUNDER, December 1, 1995, 4 pages
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When Do Warrantless Environmental Searches Violate Business’ Civil Liberties?
By Harry E. Grant, Jr., a partner, and Craighton E. Goeppele, a former associate, at
the Seattle law firm of Riddell, Williams, Bullitt & Walkinshaw.

LEGAL BACKGROUNDER, May 14, 1993, 4 pages

High Court Should Review Environmental Crimes Ruling

By Thomas C. Jackson, a partner in the Washington, D.C. law firm Kelley, Drye &
Warren.

LEGAL OPINION LETTER, May 24, 2002, 2 pages

Prosecutors And Courts Expand Criminalization Of Environmental Law

By Joe D. Whitley and Douglas S. Arnold, partners with the Atlanta law firm Alston &
Bird.

LEGAL BACKGROUNDER, May 4, 2001, 4 pages

Supreme Court Asked To Review Key “Environmental Crimes” Case

By Bradley J. Daves, an attorney in the Washington, D.C. office of the law firm
McGuire, Woods LLP.

COUNSEL’S ADVISORY, September 17, 1999, 2 pages

Court Reduces Government’s Burden In Proving “Environmental Crimes”

By Robert E. Sims and Joshua A. Bloom, partners in the San Francisco office of the
law firm Bingham McCutchen.

LEGAL OPINION LETTER, September 17, 1999, 2 pages

Environmental Violations Disclosure May Forestall Criminal Prosecution
By William D. Wick, partner at Wacker & Wick, L.L.P.
LEGAL OPINION LETTER, May 15, 1998, 2 pages

Abuse Of Environmental Prosecutions Undermines Trust In Government

By Keith A. Onsdorff, a partner in the Philadelphia office of the law firm Reed Smith
Crosby Heafey.

LEGAL OPINION LETTER, July 12, 1996, 2 pages

High Criminal Intent Standard Needed For Complex Environmental Laws

By Thomas R. Bartman, a vice president with the Washington, D.C. law firm Shapiro,
Lifschitz and Schram.

LEGAL BACKGROUNDER, September 15, 1995, 4 pages

Supreme Court Should Review Environmental Crimes Case

By Jerome C. Roth, a partner with the San Francisco office of the law firm Munger,
Tolles & Olson, specializing in white collar criminal defense.

LEGAL OPINION LETTER, December 16, 1994, 2 pages
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Beware Environmental Defendants: Failure To Understand Title 18 Can Get You
20

By Barry M. Hartman and Stephen W. Grafman, partners in the Washington, D.C.
office of the law firm Kirkpatrick & Lockhart.

LEGAL BACKGROUNDER, July 1, 1994, 4 pages

Mandatory And Discretionary Debarment For Environmental Crimes

By George J. Terwilliger, II1, a partner in the Washington, D.C. law firm White & Case
and former Deputy Attorney General of the United States, and Jed L. Babbin, a partner
in the Washington, D.C. office of the law firm O’Connor & Hannan.

CONTEMPORARY LEGAL NOTE, January 1994, 42 pages

Ninth Circuit Decision Expanding Environmental Criminal Liability Should Be
Overturned

By R. Christopher Locke, a partner at the San Francisco law firm of Farella Braun &
Martel LLP, and David P. Bancroft, a partner at the San Francisco law firm of Sideman
& Bancroft.

LEGAL OPINION LETTER, November 19, 1993, 2 pages

EPA Should Reward Corporate Compliance Without Damaging Civil Liberties And
Cooperation

By Lynn L. Bergeson, a partner with the Washington, D.C. law firm Bergeson &
Campbell.

LEGAL BACKGROUNDER, July 9, 1993, 4 pages

Criminalizing Environmental Law: Can America Afford Jailing Honest
Businessmen?

By Keith A. Onsdorff, a partner in the Philadelphia office of the law firm Reed Smith
Crosby Heafey, and James M. Mesnard, an associate with the Washington, D.C. office
of the law firm Seyfarth, Shaw, Fairweather & Geraldson.

LEGAL BACKGROUNDER, July 10, 1992, 4 pages

Environmental Violations: What You Should Know About Avoiding Criminal
Sanctions

By Carol E. Dinkins, a partner with the Houston office of Vinson & Elkins.
LEGAL BACKGROUNDER, November 15, 1991, 4 pages

Programs:

Pursuing Environmental Crimes: The Role of the U.S. Department of Justice, May 15,
2002

eThe Honorable Thomas L. Sansonetti, U.S. Department of Justice

e Michael J. Penders, Environmental Protection International

eBarry Hartman, Kirkpatrick & Lockhart LLP
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Criminalizing Environmental Law: Does Expanded Enforcement Serve the Public
Interest?, June 6, 2001
eThe Honorable Dick Thornburgh, Kirkpatrick & Lockhart LLP (moderator)
eCarol E. Dinkins, Vinson & Elkins
eJoe D. Whitley, Alston & Bird
eProfessor Jonathan Turley, George Washington School of Law

What to Expect from the New Environmental Enforcers, February 13,2001
*Paul G. Wallach, Hale & Dorr
eRobert M. Sussman, Latham & Watkins
eRobert Roberts, Environmental Council of the States

Chapter 3: DOJ Criminal Prosecution Policies
Publications:

White Collar Crime Policy On Legal Fee Payment Implicates Civil Liberties
By Kevin P. Allen, a partner with the law firm Thorp Reed & Armstrong, LLP in its
Pittsburgh office.

LEGAL BACKGROUNDER, June 8, 2007, 4 pages

DOJ Prosecution Guidance Impacts Health Care Businesses

By Karen Owen Dunlop, a partner in the Chicago office of the law firm Sidley Austin
Brown & Wood LLP.

LEGAL OPINION LETTER, August 26, 2005, 2 pages

Strategic Responses To Government’s Use Of Search Warrants

By Jay B. Stephens, , Senior Vice President of Raytheon Company and former
Associate Attorney General of the United States, and James A. Meade, formerly an
associate in the Washington, D.C. office of the law firm Pillsbury Winthrop.

LEGAL BACKGROUNDER, January 19, 1996, 4 pages

DOJ Reaffirms And Expands Aggressive Corporate Cooperation Guidelines

By Richard Ben-Veniste and Lee H. Rubin, partners in the Washington, D.C. office of
the law firm Mayer, Brown, Rowe & Maw LLP, specializing in white collar defense and
corporate investigations.

LEGAL BACKGROUNDER, April 4, 2003, 4 pages

The Case For Reevaluating DOJ Policies On Prosecuting White Collar Crime
By Joe D. Whitley, a partner with the Atlanta law firm Alston & Bird LLP, Marc N.
Garber, Of Counsel to the firm, and Mark A. McCarty and Steven D. Henry,
associates with the firm.

WORKING PAPER, May 2002, 40 pages
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Justice Department Should Study Criminalization Of Business Conduct

By The Honorable Richard Thornburgh, Counsel to the law firm Kirkpatrick &
Lockhart LLP and Chairman of WLF’s Legal Policy Advisory Board, who previously
served as Under-Secretary-General of the United Nations, U.S. Attorney General, and
Governor of Pennsylvania.

COUNSEL’S ADVISORY, September 21, 2001, 1 page

Outside Interests Pressure Prosecutors To Criminalize Free Enterprise

By Ira H. Raphaelson, a partner in the Washington D.C. office of O’Melveny & Myers,
and Christopher G. Janney, a partner with the Washington, D.C. office of the law firm
Sonnenschein, Nath & Rosenthal.

LEGAL BACKGROUNDER, November 10, 1995, 4 pages

Fairness In White Collar Crime Cases: Prosecutors Should Faithfully Follow The
Principles Of Federal Prosecution

By Larry D. Thompson, a partner with King & Spalding.

LEGAL BACKGROUNDER, June 19, 1992, 4 pages

Programs:

U.S. v. Stein and its Ripple Effects: Are Judges & Legislators Turning the Tide for
Liberties in White Collar Enforcement?, August 16, 2007
*E. Lawrence Barcella, Jr., Paul, Hastings, Janofsky & Walker LLP
*Stephanie A. Martz, National Association of Criminal Defense Lawyers

Chapter 4: Parallel Civil and Criminal Prosecutions

Judge Upholds Rights For Targets Of Parallel Civil And Criminal Prosecutions
By Robert J. Ridge, a partner in the Pittsburgh law firm Thorpe, Reed & Armstrong
LLP.

LEGAL BACKGROUNDER, August 10, 2007, 4 pages

Maintaining Grand Jury Witnesses’ Secrecy Privilege In Parallel Civil Litigation
By the late William C. Hendricks, III and Michael R. Pauzé, a former attorney with
King & Spalding who is currently a trial attorney at the Department of Justice.
CONTEMPORARY LEGAL NOTE, May 2000, 40 pages

Will Supreme Court Decision Increase Parallel Prosecutions?

By Ira H. Raphaelson, a partner with the Washington, D.C. office of the law firm
O’Melveny & Myers LLP, and James G. Richmond, a partner with the Chicago law
firm Ungaretti & Harris.

LEGAL BACKGROUNDER, January 23, 1998, 4 pages
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Chapter 5: Attorney-Client and Work Product Privileges
Publications:

Culture Of Privilege Waiver Compromises Corporate Compliance
By Paul Clinton Harris, Sr., a partner in the law firm of Shook, Hardy & Bacon, L.L.P.
LEGAL BACKGROUNDER, May 11, 2007, 4 pages

The “McNulty Memo”: A Missed Opportunity To Reverse Erosion Of Attorney-
Client Privilege

By Richard Ben-Veniste and Raj De, a senior partner and associate, respectively, with
the law firm Mayer, Brown, Rowe & Maw LLP. Mr. Ben-Veniste formerly served as
Chief of the Special Prosecutions Section of the U.S. Attorney’s Office for the Southern
District of New York, as Chief of the Watergate Task Force of the Watergate Special
Prosecutor’s Office, and as Chief Minority Counsel to the Senate Whitewater
Committee.

LEGAL BACKGROUNDER, January 19, 2007, 4 pages

Waiver Of The Attorney-Client Privilege: A Balanced Approach

By The Honorable Dick Thornburgh, Of Counsel to the law firm Kirkpatrick &
Lockhart Preston Gates Ellis LLP. Foreword by The Honorable John Engler, President
and CEO of the National Association of Manufacturers. Introduction by Laura Stein,
Senior Vice President - General Counsel and Secretary, The Clorox Company.
MONOGRAPH, July 2006, 90 pages

Risks And Rewards of Waiving The Attorney-Client Privilege

By Joel B. Harris, a partner, and Andrew I. Stemmer, a former associate, in the
Litigation and Dispute Resolution Department of the law firm Thacher Proffitt & Wood
LLP.

LEGAL BACKGROUNDER, July 7, 2006, 4 pages

Attorney-Client Privilege & Employee Interviews In Internal Investigations

By Paul B. Murphy, a partner with King & Spalding LLP’s Special Matters and
Government Investigations Group who previously served as the United States Attorney
for the Southern District of Georgia, and Lucian E. Dervan, an associate with King &
Spalding’s Special Matters and Government Investigations Group.

CONTEMPORARY LEGAL NOTE, March 2006, 16 pages

Federal Privilege Waiver Demands Impact Corporate Compliance

By Richard Ben-Veniste, a senior partner in the Washington, D.C. office of the law firm
Mayer, Brown, Rowe & Maw LLP, specializing in white collar defense and civil
litigation and Raj De, an associate with the firm.

LEGAL BACKGROUNDER, February 24, 2006, 4 pages
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The Attorney-Client Privilege: A Casualty Of Post-Enron Enforcement

By John M. Callagy, a partner with, and Chairman of, the New York law firm Kelley
Drye & Warren LLP.

LEGAL BACKGROUNDER, October 29, 2004, 4 pages

DOJ Reaffirms And Expands Aggressive Corporate Cooperation Guidelines

By Richard Ben-Veniste and Lee H. Rubin, partners in the Washington, D.C. office of
the law firm Mayer, Brown, Rowe & Maw LLP, specializing in white collar defense and
corporate investigations.

LEGAL BACKGROUNDER, April 4, 2003, 4 pages

DOJ Must Address White Collar Prosecutors’ Disrespect For Privileged
Communications

By Judson W. Starr, a partner, and Brian L. Flack, an associate, in the Washington,
D.C. office of the law firm Venable LLP.

LEGAL BACKGROUNDER, February 23, 2001, 4 pages

DOJ Prosecution Guidance Threatens Privileged Communications

By Robert V. Pambianco, an attorney with the Washington, D.C. office of Kilpatrick
Stockton.

COUNSEL’S ADVISORY, October, 6, 2000, 1 page

Attorney-Client Privilege Under Attack In Health Care Fraud Cases

By Jody Manier Kris, Counsel to the Washington, D.C. law firm Wilmer, Cutler &
Pickering.

LEGAL BACKGROUNDER, January 7, 2000, 4 pages

Attorney-Client Privilege And “Crime-Fraud” Exception: The Erosion Of Business
Privacy

By The Honorable Richard Thornburgh, Counsel to the law firm Kirkpatrick &
Lockhart LLP and Chairman of WLF’s Legal Policy Advisory Board, who previously
served as Under-Secretary-General of the United Nations, U.S. Attorney General, and
Governor of Pennsylvania. Foreword by Stephen L. Hammerman, Vice Chairman of
the Board and General Counsel, Merrill Lynch & Co., Inc.; Introduction by Lawrence A.
Salibra, I1, Senior Counsel, Alcan Aluminum Corporation.

MONOGRAPH, September 1999, 70 pages

Court’s Denial Of Privilege Undermines Corporate Compliance

By Joseph E. Murphy, Executive Vice President of Compliance Systems Legal Group
in Haddonfield, New Jersey.

LEGAL BACKGROUNDER, May 15, 1998, 4 pages

Plaintiffs Seek To Pierce The Attorney-Client Privilege
By Benjamin B. Klubes, a senior associate, and Roberto Iraola, counsel, both with the

Litigation Group of Skadden, Arps, Slate, Meagher & Flom in Washington, D.C.
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LEGAL BACKGROUNDER, December 5, 1997, 4 pages

Programs:

DOJ Corporate Crime Policies: Will the “McNulty Memo” Adequately Protect Civil
Liberties?, January 17, 2007
*The Honorable Dick Thornburgh, Of Counsel, Kirkpatrick & LockhartPreston
Gates Ellis LLP
*Roscoe C. Howard, Jr, Partner, Troutman Sanders LLP
*Stephanie A. Martz, Director, National Association of Criminal Defense

Lawyers (NACDL)

Chapter Six: Deferred Prosecution and Non-Prosecution Agreements
Publications:

Deferred Prosecution Agreements: What Is The Cost Of Staying In Business?

By Michael R. Sklaire, a former Assistant United States Attorney, who is a partner in
the litigation section of the law firm Williams Mullen P.C.; and Joshua G. Berman, a
former Assistant United States Attorney in the Southern District of New York and Trial
Attorney with the Department of Justice, who is a partner with the Washington, D.C.
office of Sonnenschein Nath & Rosenthal.

LEGAL OPINION LETTER, June 3, 2005, 2 pages

Programs:

Deferred Prosecution Agreements: A View from the Trenches and
a Proposal for Reform, September 6, 2007

*F. Joseph Warin, Gibson, Dunn & Crutcher LLP

*Andrew S. Boutros, Gibson, Dunn & Crutcher LLP

Deferred Prosecution Agreements: Promises and Pitfalls for Businesses Under the
Federal Microscope, May 24, 2005

*William B. Mateja, Fish & Richardson P.C.

*Michael R. Sklaire, Womble Carlyle LLP
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Chapter 7: U.S. Sentencing Guidelines
Publications:

U.S. v. Kandirakis: A Bellwether Ruling On Sentencing Guidelines?

By Brian M. Heberlig and Amy Lester, a partner in the New York office and an
associate in the Washington, D.C. office, respectively, at the firm Steptoe & Johnson
LLP.

LEGAL OPINION LETTER, November 3, 2006, 2 pages

Federal Circuit Courts Send Mixed Messages On Sentencing

By James Flanagan, a second year law student at the Catholic University of America
Columbus School of Law and a law clerk to Washington Legal Foundation’s Legal
Studies Division.

LEGAL OPINION LETTER, September 22, 2006, 2 pages

Avoiding Disparities Between Sentences Of Co-Defendants Is A Legitimate
Sentencing Goal

By Brian M. Heberlig, a partner in the Washington, D.C. office of Steptoe & Johnson
LLP, and a member of the defense team in United States v. Ebbers.

LEGAL OPINION LETTER, April 7, 2006, 2 pages

Future Of The “Feeney Amendment”After High Court’s Sentencing Rulings

By Shannon Thyme Klinger, formerly a partner in the Washington, D.C. office of
Alston & Bird LLP and William Sinclair, an associate in the Atlanta office of Alston &
Bird LLP.

LEGAL BACKGROUNDER, February 11, 2005, 4 pages

Comments Due On Possible Revisions To Corporate Sentencing Guidelines

By Barry Hartman, a partner in the Washington, D.C. office of the law firm Kirkpatrick
& Lockhart LLP.

COUNSEL’S ADVISORY, May 10, 2002, 1 page

Proposed Environmental Guidelines Would Require Courts To Impose Maximum
Fines On Business

By Benjamin S. Sharp, a partner in the Washington, D.C. office of Perkins Coie LLP.
COUNSEL’S ADVISORY, December 10, 1993, 1 page

Newly Proposed Guidelines Require Immediate Response From Corporate
Community

By Irvin B. Nathan, a senior litigating partner with the Washington, D.C. law firm
Arnold & Porter LLP.

COUNSEL’S ADVISORY, March 19, 1993, 1 page
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Developing Compliance Programs Under The U.S. Corporate Sentencing Guidelines
By Alan R. Yuspeh, Corporate Ethics Officer for Columbia/HCA Healthcare
Corporation, and W. Neil Eggleston, a partner with the Washington, D.C. law firm of
Howrey Simon Arnold & White L.L.P.

CONTEMPORARY LEGAL NOTE, July 1992, 10 pages

Understanding And Complying With The U.S. Corporate Sentencing Guidelines

By Irvin B. Nathan and Arthur N. Levine, who is a partner with the Washington, D.C.
law firm Arnold & Porter LLP.

CONTEMPORARY LEGAL NOTE, May 1992, 10 pages

New Corporate Sentencing Guidelines Are Vulnerable To Constitutional And
Statutory Non-Compliance Challenges

By Joseph R. Creighton, President of J.R.C.C. Associates.

LEGAL BACKGROUNDER, March 6, 1992, 4 pages

New Corporate Sentencing Guidelines May Be Unconstitutional And Should Be
Challenged

By Paul D. Kamenar, WLF’s Executive Legal Director.

LEGAL OPINION LETTER, October 25, 1991, 2 pages

Can Corporations Learn To Live With The New Sentencing Guidelines?
By Robert J. Giuffra, Jr., a partner with the New York law firm Sullivan & Cromwell.
LEGAL BACKGROUNDER, June 7, 1991, 4 pages

What Corporations Need To Know About The Proposed Sentencing Guidelines
By Robert J. Giuffra, Jr., a partner with the New York law firm Sullivan & Cromwell.
LEGAL BACKGROUNDER, January 4, 1991, 4 pages

Programs:

A "Reasonable" Reaction?: Judicial Review of Criminal Sentences After Booker v.

U.S., October 19, 2006
*Ronald J. Tenpas, Associate Deputy Attorney General, U.S. Department of
Justice
*Carmen Hernandez, President-Elect, National Association of Criminal Defense
Lawyers

The Future of Federal Sentencing: “Reasonable” Judicial Discretion or
Congressional Intervention?, February 25, 2005
*The Honorable Mary Beth Buchanan, U.S. Department of Justice
*Carmen Hernandez, National Association of Criminal Defense Lawyers
*Professor Jeffrey S. Parker, George Mason University School of Law
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Federal Sentencing In Flux: The Impact of Blakely on White Collar Criminal
Enforcement, August 4, 2004

*Roscoe C. Howard, Jr., Shepperd, Mullin, Richter & Hampton LLP

*Ronald H. Weich, Zuckerman Spaeder LLP

*David C. Frederick, Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C.

Other Related Topics

Organizing A Successful Corporate Internal Investigation

By The Honorable Dick Thornburgh, Of Counsel to the law firm Kirkpatrick &
Lockhart Preston Gates Ellis LLP.

LEGAL BACKGROUNDER, April 21, 2006, 4 pages

Court Protects Defendant’s Due Process Rights In Criminal Antitrust Case

By Steven M. Kowal, a partner in the Chicago office of Bell, Boyd & Lloyd LLC where
he heads the firm's White Collar Criminal Defense Group and is a member of the
Antitrust Department.

COUNSEL’S ADVISORY, April 8, 2005, 1 page

WLF Launches Investigation Of Agency Enforcement Abuse
By Paul D. Kamenar, Senior Executive Counsel to Washington Legal Foundation.
Counsel’s Advisory, November 14, 2003, 1 page

Administrative Subpoenas Blur The Line Between Civil And Criminal Enforcement
By Michael R. Sklaire, a former Assistant United States Attorney, who is a partner in
the litigation section of the law firm Williams Mullen P.C.

LEGAL OPINION LETTER, December 2, 2005, 2 pages

You Can Beat The Crime, But You Can’t Beat The Ride: What Corporations Need
To Know Before An Investigation

By James B. Tucker and Amanda B. Barbour, members of the General Litigation
group at Butler, Snow, O’'Mara, Stevens & Cannada, PLLC in Jackson, Mississippi.
CONTEMPORARY LEGAL NOTE, October 2005, 31 pages

Criminal Antitrust Enforcement: A Global Challenge

By Steven M. Kowal, a partner in the Chicago office of the law firm Bell, Boyd & Lloyd
LLP where he heads the firm’s White Collar Criminal Defense Group and is a member of
the antitrust department.

LEGAL BACKGROUNDER, October 15, 2004, 4 pages

Is Sarbanes-Oxley Vulnerable To Constitutional Challenge?

By Steven M. Salky and Adam L. Rosman who are, respectively, partner and Counsel
at Zuckerman Spaeder LLP in Washington, D.C.

LEGAL BACKGROUNDER, September 17, 2004, 4 pages
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New Federal Law Provides Additional “Sticks & Carrots” To Antitrust Prosecutors
By the late Stanley Gorinson and Connie Robinson, a partner in the Washington, D.C.
office of the law firm Kilpatrick Stockton LLP.

LEGAL OPINION LETTER, August 6, 2004, 2 pages

Is Criminal Enforcement Needed To Combat Alleged Corporate Conflicts Of
Interest?

By Kim Baker, a member of the Seattle office of the law firm Williams, Kastner &
Gibbs, PLLC.

LEGAL BACKGROUNDER, July 9, 2004, 4 pages

Lawyers, Accountants, And Other Capital Market “Gatekeepers” Come Under
Prosecutor's Scrutiny

By Lanny A. Breuer, a partner in the Washington, D.C. office of the law firm of
Covington & Burling, and Christopher J. Burke, an associate with the firm.

Legal Backgrounder, August 22, 2003, 4 pages

Sarbanes-Oxley And The Cost Of Criminalization

By Peter L. Welsh, an attorney with the law firm Ropes & Gray in Boston,
Massachusetts.

LEGAL BACKGROUNDER, August 30, 2002, 4 pages

Choosing A Corporate Compliance Officer

By Jay N. Fastow, a partner with the New York City-based law firm Weil, Gotshal &
Manges LLP.

LEGAL BACKGROUNDER, December 18, 1998, 4 pages

Creeping Criminalization And Its Social Costs

By Ronald L. Gainer, a partner in the Washington, D.C. law firm Gainer, Rient and
Hotis.

LEGAL BACKGROUNDER, October 2, 1998, 4 pages

Corporate Criminal Liability: A Handbook For Protection Against Statutory
Violations

By George J. Terwilliger, III, a partner with the Washington, D.C. office of the law
firm White & Case. Foreword by The Honorable William P. Barr, Senior Vice
President and General Counsel, Verizon Corporation; Introduction by Honorable
William W. Wilkins, Jr., U.S. Court of Appeals for the Fourth Circuit; Preface by
Norman L. Roberts, General Counsel of Western Atlas, Inc.

MONOGRAPH, January 1998, 120 pages

Corporate Compliance Programs: Maintaining The Commitment

By Jeffrey M. Kaplan, a partner, and Rebecca S. Walker, an associate, with the New
York law firm Arkin Schaffer & Kaplan LLP.

LEGAL BACKGROUNDER, May 2, 1997, 4 pages
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Corporate Investigations: A Practical Primer

By George J. Moscarino, a partner, and Charles M. Kennedy, an associate, with the
Cleveland law firm Jones, Day, Reavis & Pogue. Foreword by Michael P. Millikin, an
attorney with General Motors Corporation; Introduction by Frank H. Menaker, Jr.,
Vice President and General Counsel of Lockheed Martin Corporation.

MONOGRAPH, September 1996, 100 pages

Using Compliance Programs And Internal Investigations To Protect Confidential
Information

By Jay B. Stephens, Senior Vice President of Raytheon Company and former Associate
Attorney General of the United States, and David M. Haug, formerly an associate in the
Washington, D.C. office of Pillsbury Winthrop.

CONTEMPORARY LEGAL NOTE, February 16, 1996, 16 pages

After The Whistle Is Blown: Is The Best Defense A Strong Offense?

By Anton R. Valukas, a partner with the Chicago law firm Jenner & Block and a former
U.S. Attorney for the Northern District of Illinois, and Robert R. Stauffer and Douglas
J. Brocker, associates with the firm.

LEGAL BACKGROUNDER, October 27, 1995, 4 pages

New Regulation Explains Contacts Allowed Between Government And Enforcement
Targets

By Darryl W. Jackson, a partner in the Washington, D.C. office of the law firm of
Arnold & Porter, where he is a member of the Corporate Compliance and Defense
Group.

LEGAL OPINION LETTER, February 3, 1995, 2 pages

Promoting Corporate Integrity: Lessons From A Recent Health Care Fraud
Investigation And Settlement

By Daniel Marino, a partner with the Washington, D.C. office of the law firm Preston
Gates Ellis & Rouvelas Meeds.

CONTEMPORARY LEGAL NOTE, October 1994, 7 pages

California Corporate Criminal Liability Act May Be Preempted By Federal OSHA
By David H. Canter, a partner, and Melissa A. Immel, an associate, with the Los
Angeles law firm of Harrington, Foxx, Dubrow & Canter.

LEGAL BACKGROUNDER, September 11, 1992, 4 pages

Will Your Company’s Compliance Program Be Your Undoing?

By Joseph E. Murphy, a General Partner in Compliance Legal Systems and an attorney
based in Haddonfiled, New Jersey.

LEGAL BACKGROUNDER, March 19, 1993, 4 pages
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U.S. Court Of Appeals Can Put A Stop To Criminalization Of Honest Business
Activities

By Richard A. Samp, Chief Counsel of the Washington Legal Foundation.

LEGAL OPINION LETTER, December 6, 1991, 2 pages

The Second Circuit’s White-Collar Reversals: Good News For Business
By Robert J. Giuffra, Jr., a partner with the New York law firm Sullivan & Cromwell.
LEGAL BACKGROUNDER, September 27, 1991, 4 pages

How To Comply Responsibly With The California Corporate Criminal Liability Act
By Lawrence R. Herman, former Attorney and Staff Director of the Products Liability
Counsel of the Manufacturers’ Alliance.

LEGAL BACKGROUNDER, August 23, 1991, 4 pages

California’s Corporate Criminal Liability Act Of 1989: Regulating Business
Through Criminal Sanctions

By Brian J. Hennigan and Jack P. Lipton, attorneys with the Los Angeles law firm
Irell & Manella.

LEGAL BACKGROUNDER, April 26, 1991, 4 pages

Developing A Corporate Compliance Program

By Alan R. Yuspeh, Corporate Ethics Officer with Columbia/HCA Healthcare
Corporation.

LEGAL BACKGROUNDER, March 29, 1991, 4 pages
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WASHINGTON LEGAL FOUNDATION

The Washington Legal Foundation was established in 1977 as a unique, third party
advocate which litigates, publishes, and conducts educational advertising campaigns in support
of free enterprise. As a nonpartisan, public interest law institution, WLF devotes a substantial
portion of its resources to defending individual rights, challenging regulations which impede
economic security, and working with our friends in government and the legal system to maintain
balance in the courts and help strengthen America’s free enterprise system.

Serving as a public interest law firm, WLF brings original lawsuits, files amicus briefs,
intervenes in court cases, and petitions agencies for rulings. Since our founding over 30 years
ago, WLF has litigated more than 1,080 court cases, participated in over 745 administrative and
regulatory proceedings, initiated 138 judicial misconduct investigations, and filed more than 165
attorney and judicial reform actions and petitions.

As a legal think tank, WLF publishes timely legal studies in seven highly regarded and
distinct formats written by expert authors. Through target marketing, our publications reach
judges, federal and state legislators, executive branch officials, business leaders, the media,
students, professors, and national decision-makers. To date, we have produced more than 1,900
publications.

WLF’s broad-based communications outreach allows it to act as a non-profit
communications company, disseminating our free enterprise message through print and
electronic media, public education advertising campaigns, and on-site seminars and briefings.
WLF also publishes its opinion editorials, “In All Fairness,” in The New York Times reaching
seventy major media markets and is read by ninety percent of America’s major newspaper
editors.

This Report, along with WLF’s Timeline: Federal Erosion of Business Civil Liberties, is
a part of our ongoing CRIMINALIZATION OF FREE ENTERPRISE-BUSINESS CIVIL LIBERTIES
PROGRAM. For more information on this program or to receive additional copies of this Report
or the Timeline, please contact Paul Kamenar, WLF’s Senior Executive Counsel, at (202) 588-
0302.

WLF is classified as a national, non-profit, tax-exempt public foundation under section
501 (c¢) (3) of the Internal Revenue Code. Individuals, corporations, companies, associations,
and foundation are eligible to support WLF’s work through tax-deductible gifts. WLF neither
solicits nor accepts government funding or court-awarded fees for our operations.
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