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In the 1960s, the Federal Trade Commission (“FTC”) encouraged states to enact broad unfair trade
practices legislation, both in an effort to protect consumers from unfair and deceptive trade practices and to
bolster enforcement of the Federal Trade Commission Act.  In the following years, all fifty states and the
District of Columbia passed consumer protection statutes.  Although the statutes vary widely from state to
state, all are designed to eliminate fraud, protect consumers and prevent deceptive trade practices.  

In recent years, individuals have filed an increasing number of consumer fraud actions seeking to
represent classes encompassing citizens of multiple states.  Courts have rejected as unmanageable attempts
to obtain certification of nationwide classes applying consumer protection laws of multiple states.  Courts have
also largely rejected urgings to apply the law of a single jurisdiction to a nationwide group of plaintiffs as
violating principles of federalism, conflicts of law, full faith and credit and comity. 

Courts asked to certify class actions that would necessitate the application of the law of all fifty states
(or at least a conflict of law analysis that would require difficult, if not impossible, sub-classing as a result)
have generally rejected requests that they undertake this on manageability grounds.  In a motion for class
certification, the plaintiff bears the burden of proving that there are common issues.  See FED. R. CIV. P. 23.
To prove that issues of law are common when the court may have to apply the law of multiple states, courts
should — and do — often require plaintiffs to provide an “extensive analysis” of state law variations to
determine whether differences in law present “insuperable obstacles” to class certification.  See FED. R. CIV.
P. 23(b)(3); Walsh v. Ford Motor Co., 807 F.2d 1000, 1017 (D.C. Cir. 1986) (citing School Asbestos
Litigation, 789 F.2d 996, 1010 (3d Cir. 1986)); see also Chin v. Chrysler Corp., 182 F.R.D. 448, 453 (D.N.J.
1998).  Consumer protection statutes vary enormously, on a wide range of fundamental issues.  Indeed, in
Tylka v. Gerber Products Co., 178 F.R.D. 493 (N.D.Ill. 1998), a federal district court rejected a plaintiff’s
attempt to group consumer fraud acts into four subclasses as “overly simplistic in light of the nuances and
differences presented by Consumer Fraud Acts.”  Id. at 498.  “A brief review of the applicable statutes reveals
not only nuances but differing standards of proof, procedure, substance and remedies.”  Id. at 498.  

To avoid this problem, consumer fraud plaintiffs advocate applying the consumer protection law of
a single state to a nationwide class.  Such an approach engenders enormous problems.  First and foremost, the
U.S. Supreme Court has made clear that a state may only legislate conduct within its territorial boundaries,
and may not impose its policy choices on another state.  BMW v. Gore, 517 U.S. 559, 568-69, 571 (1996)
(citing Bonaparte v. Tax Court, 104 U.S. 592, 594 (1881) (“No State can legislate except with reference to its
own jurisdiction . . . .  Each State is independent of all the others in this.”)).

In BMW, Dr. Ira Gore sued BMW, claiming that BMW had fraudulently failed to disclose that it had
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repainted portions of his new car after the car had sustained acid rain damage during shipment from Germany
to the United States.  517 U.S. 559, 562 & n.1.  Approximately twenty-five states had laws mandating
disclosure of pre-sale repairs.  BMW’s nationwide policy of disclosing repairs only if the cost of repair
exceeded three percent of the car’s suggested retail price was consistent with the strictest of those laws.  As
the cost of work on Gore’s car was 1.5% of the car’s suggested retail price, BMW did not tell Gore of the
repair.  Id. at 565.  

At trial, Gore introduced evidence that BMW had sold 983 refinished cars as new, including fourteen
in Alabama, without disclosing that the cars had been repainted.  Id. at 564.  The jury returned a verdict in
favor of Gore, awarding him $4,000 in compensatory damages and $4 million in punitive damages.  BMW
appealed to the Alabama Supreme Court, contending that the punitive damages award was constitutionally
excessive.  The Alabama Supreme Court affirmed the judgment against BMW, but held that it was improper
for the jury to have based the award on BMW’s conduct in other jurisdictions and ordered a remittitur of the
punitive damages award to $2 million.  It provided no explanation as to how it decided on that figure.

The United States Supreme Court reversed, holding that the $2 million punitive award violated Due
Process.  Although BMW is most often thought of as a “punitive damages case,” and the Court therein
established “guideposts” for analyzing whether a punitive damages award violates the Due Process Clause,
the Court prefaced its discussion with an analysis of the scope of a state’s legitimate interest in punishing a
defendant and deterring it from misconduct.

The Court stated, “No one doubts that a State may protect its citizens by prohibiting deceptive trade
practices . . . .  But the States need not, and in fact do not, provide such protection in a uniform manner.”  Id.
In BMW, the Supreme Court emphasized that the “patchwork” of consumer protection rules represents “the
diverse policy judgments of lawmakers in 50 States, and admonished states to avoid encroaching on policy
choices of other states”:  “the economic penalties that a state such as Alabama inflicts on those who transgress
its laws, whether the penalties take the form of legislatively authorized fines or judicially imposed punitive
damages, must be supported by the State’s interest in protecting its own consumers and its own economy.”
Id. at 570, 572 (emphasis added).  To the extent that the BMW punitive award was based upon conduct that
occurred and had its impact outside of Alabama, it could not stand.  

Thus, BMW addresses the restrictions on a state's ability to apply its law extra-territorially which are
imposed by principles of federalism, full faith and credit and comity.  Due process and full faith and credit
principles also require that a state refrain from arbitrarily or unfairly applying its law to an out-of-state
resident.  The touchstone case here is Phillips Petroleum v. Shutts, 472 U.S. 797 (1985).  In Shutts,
approximately 28,000 royalty owners from all over the country brought a class action against Phillips
Petroleum claiming that it owed them interest on royalty payments that were belatedly made under individual
leases that allowed Phillips to produce natural gas from their respective properties.  Id. at 799.  Despite the fact
that the vast majority of the leased properties were located outside of Kansas and that the vast majority of
plaintiffs had no connection to Kansas, a Kansas state court certified the class action and applied Kansas law
to all of the claims.  Id. at 800-803, 814-15.  

Phillips argued that the application of Kansas law had violated the constitutional limits on the choice
of law mandated by the due process clause of the Fourteenth Amendment and the full faith and credit clause
of Article IV, Section 1 of the U.S. Constitution, and that the court below should have applied the laws of the
states where the lease properties were located.  Id. at 816.  After first reviewing the law of Oklahoma and
Texas, the states where a majority of the leased properties were located, and determining that there was a true
conflict with Kansas law, the court found “Kansas’ lack of ‘interest’ in claims unrelated to that State, and the
substantive conflict with jurisdictions such as Texas, [rendered] application of Kansas law to every claim in
this case . . . sufficiently arbitrary and unfair as to exceed constitutional limits.”  Id. at 822, 816, 818.  More
generally, the Court held that in order for a forum state to apply its own law to a nationwide class action, the
forum state “must have ‘significant contact or significant aggregation of contacts’ to the claims asserted by
each member of the plaintiff class, contacts ‘creating state interest’ in order to insure that the choice of law
is not arbitrary or unfair.”  Id. at 821-22 (citations omitted).  



1See e.g., Renaissance Cruises, Inc. v. Glassman, 738 So.2d 436 (Fla. 4 th D.C.A. 1999) (selecting Florida consumer
protection law for nationwide class where Renaissance was based in Florida, passengers made payment in Florida, tickets
for cruises were provided from Florida and tickets contained Florida choice of forum clause); Gruber v. Price Waterhouse,
117 F.R.D. 75, 82 (E.D. Pa. 1987) (finding selection of forum law constitutional in securities litigation where defendant
Price Waterhouse maintained its principal place of business in the forum and auditing and financial statement preparation
occurred there); In re Activision Securities Litigation, 621 F. Supp. 415, 430-31 (N.D. Ca. 1985) (selecting California law
to govern nationwide class where Activision maintained its principal place of business in the state, issued securities in the
state and the purchasers’s acceptances were directed at the state); Martin v. Heinold Commodities, Inc., 510 N.E.2d 840,
847 (1987) (applying Illinois law to nationwide class suing commodities broker where defendant’s principal place of
business was Illinois, payments were to be remitted to defendant’s Chicago office, complaints were to be directed to that
office, Illinois law governed the agreement between the defendant and each class member, all legal disputes were to be
adjudicated in Illinois and the agreement establishing an agency relationship became binding only upon its receipt and
approval by the defendant at its Chicago office).

2See In re Bridgestone/Firestone, Inc. Tire Products Liability Litigation, 288 F.3d 1012 (7th Cir. 2002) (applying
Indiana law and reversing class certification on the basis that the class was not manageable because financial loss suffered
by consumers of SUVs with abnormally high tire failure rates was, if suffered at all, suffered in the location where the
product was purchased, thus warranting application of the law of the place of purchase under Indiana's lex loci delicti
choice of law rule); Lyon v. Caterpillar, Inc., 194 F.R.D. 206, 214-15 (E.D. Pa. 2000) (finding each punitive class
member’s claim to arise under the consumer fraud act in the state in which he or she purchased the boat in question and
specifically finding that putative class members’ residence is a contact of greater significance under Pennsylvania’s
interest/significant contacts choice of law rule than the defendant’s principal place of business); In re Ford Motor Co.
Ignition Switch Products Liability Litigation, 174 F.R.D. 332, 348 (D.N.J. 1997) (denying plaintiff’s motion for class
certification involving defective ignition switches found in 23 million vehicles, rejecting plaintiff’s contention that the law
of the defendant’s principal place of business should apply and finding under New Jersey’s interest analysis rule:  “each
plaintiff’s home state has an interest in protecting its consumers from in-state injuries caused by foreign corporations and
in delineating the scope of recovery for its citizens under its laws.  These interests arise by virtue of each state being the
place in which the plaintiffs reside, or the place in which the plaintiff bought or used the allegedly defective vehicles or
the place in which the plaintiffs’ alleged damages occurred.”).
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Thus, the rulings of BMW and Shutts show that in order for a state to apply its law to putative class
members, (1) application of its law “must be supported by the State’s interest in protecting its own consumers
and its own economy,” BMW, 517 U.S. at 572, and (2) it “must have ‘significant contact or significant
aggregation of contacts’ to the claims asserted by each member of the plaintiff class, contacts ‘creating state
interest’ to insure that the choice of law is not arbitrary or unfair,” Shutts, 472 U.S. at 821-22. 

The U.S. Supreme Court has never fully articulated the exact nature of either the state interest or the
contacts that would suffice.  In the absence of such guidance, some courts have applied a single jurisdiction’s
law to a nationwide class, usually the basis that the law being applied is the law of the defendant’s principal
place of business plus some additional relationship between the alleged deception and the forum whose law
is being applied.1  As noted, the Supreme Court has not endorsed this approach.

Even if BMW and Shutts allow the forum state law to constitutionally be applied to everyone in the
class based on principal place of business plus contacts between the claim and the forum, the forum state’s
choice of law rules may dictate otherwise.  Many choice of law principles result in applying the law of the
plaintiff's residence.  On this basis, courts have rejected the application of “one law” to nationwide consumer
protection classes.2

While federal courts have been on the forefront of rejecting certification of nationwide consumer
protection class actions based upon the concerns expressed above, state courts are catching up.  On  July 2,
2002, for example, the New York Court of Appeals held that New York's consumer protection act, GBL 349,
applies only to transactions in which a consumer is “deceived in New York.”  Goshen v. Mutual Life Ins. Co.,
2002 WL 1418408, 2002 N.Y. Slip Op. 05518 (N.Y. 2002).  In Goshen, insurance policy purchasers claimed
to be the victims of a deceptive “vanishing premium” insurance policy scheme allegedly perpetuated by
defendants conducting business in New York.  Plaintiff Paul A. Goshen, a Florida resident, purchased a
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vanishing premium policy through one of the defendant's representatives in Florida.  The complaint alleged
several causes of action, including deceptive trade practices.  The trial court granted the defendants' motion
to dismiss Goshen’s claim because he purchased his policy in Florida.  In affirming the dismissal, the New
York Court of Appeals held that “‘hatching a scheme’ or originating a marketing campaign in New York in
and of itself cannot constitute an actionable deceptive act or practice under the statute.”  

The court based its decision both on the statutory language and on underlying policy concerns.  “To
apply the statute to out-of-State transactions before us would lead to an unwarranted expansive reading of the
statute, contrary to legislative intent and potentially leading to nationwide, if not global application of [the act].
. . . Furthermore, the interpretation out-of-State plaintiffs would have us adopt would tread on the ability of
other states to regulate their own markets and enforce their own consumer protection law.”  Id.

Sounding similar themes, a Superior Court of California judge struck allegations of a nationwide class
against IBM seeking damages under California’s Consumer Protection Law:  

The Court first assumes that the allegedly wrongful acts of IBM may emanate
from California and that it would not be unconstitutional to certify a
nationwide class.  A nationwide class is not, however, practical because (1) the
applicable state laws related to consumer disclosures and warranty claims
differ among the 50 states; (2) California has no significant interest in
protecting the consumers of the other 49 states; and (3) the other 49 states have
an interest in applying their Consumer Protection Laws to their citizens.  In
addition, absent compelling circumstances, California has no special obligation
to resolve the claims of consumers nationwide.  

Granito v. IBM, Slip op., Case No. 2001027510 (Cal. Super., Alameda Cty., May 2, 2002).

Likewise, the Texas Supreme Court recently decertified a nationwide class of purchasers of dental
management software packages from a Texas seller.  Schein v. Stromboe, __ S.W.3d __, 2002 WL 31426407,
*15-16 (Tex. Oct. 31, 2002).  The trial court had found that all plaintiffs’ claims — including claims under
Texas’ consumer fraud act — were governed by Texas law.  Noting that Schein “developed, programmed, and
manufactured the software in Dallas, and marketed and shipped it from there, the Court nonetheless found that,
because class members resided in all 50 states, the law of any of those jurisdictions could apply.”  Id. 

At the end of the day, territorial limits on state authority and conflicts of law analysis militate against
nationwide consumer protection class actions.  Class-wide relief under state consumer protection acts — if
available at all — generally must be limited to a single state's residents. 
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