
 

N e w s  R e l e a s e  
Advocate for freedom and justice® 
2009 Massachusetts Avenue, NW 
Washington, DC 20036 
202.588.0302 

Washington Legal Foundation WLF 

 
 
 
For Immediate Release November 16, 2005 
 
Federal District Court Judge Assesses 
Future of the Grand Jury System  
 

Twenty years ago the Chief Judge of the Court of Appeals of New York 
remarked that a federal prosecutor could convince a grand jury to “indict a ham 
sandwich” for a crime.  That aphorism has become a popular rallying cry for defense 
lawyers and others who feel that America’s use of grand juries to hand down criminal 
indictments are adrift from its constitutional moorings.  Do grand juries remain an 
effective check on prosecutors, or are grand juries today a mere rubber stamp in the 
criminal justice process?  In a new Washington Legal Foundation (WLF) paper, a 
federal trial court judge applies his seventeen years of experience with grand juries to 
this question and offers his insightful analysis. 

The publication, GRAND JURIES IN AMERICA:  RELIC OF THE PAST OR 
CONTINUING CONSTITUTIONAL INSTITUTION?, was authored by Judge Malcolm J. 
Howard of the U.S. District Court for the Eastern District of North Carolina.  Prior to 
being appointed to the court by President Reagan in 1988, Judge Howard was a 
federal prosecutor in the Office of the United States Attorney for the Eastern District 
of North Carolina, and former Deputy Special Counsel (Watergate) for President 
Nixon.  The paper is the latest installment in WLF’s educational WORKING PAPER 
series. 

Judge Howard begins with an anecdote that reflects the grand jury’s 
independence, which he states is “a trait alternately revered as its greatest asset and 
reviled as a grotesque lack of accountability.”  He then briefly recounts the grand jury 
system’s English ancestry, and reviews the benefits and criticism of the system as it 
has evolved in the United States.  The paper continues with a discussion of the 
federal rules underlying the process, and how a judge goes about empanelling a 
grand jury.  Judge Howard personalizes this discussion with recollections of 
challenges he has faced overseeing the grand jury empanelment process.   

In the paper’s final section, Judge Howard asks “whether there are reforms 
that would increase the fairness of the grand jury in its pursuit of truth and justice.”  
He analyzes the mechanics of the military criminal justice system, which does not 
feature a grand jury in the indictment decision making process, as well as other 
alternatives proposed by the criminal defense bar and other critics.  After 
considering such alternatives, Judge Howard states that “one comes to realize that 
every available alternative would force us to part with some aspect of the efficiency, 



 
secrecy, or independence rooted in the history and current structure of our grand 
jury system.”  Absent fundamental reform, Judge Howard argues that the most 
effective checks to prevent grand juries from becoming prosecutorial rubber stamps 
are strict oversight by the courts and professional objectivity and restraint by federal 
criminal officials. 
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Copies of this educational paper, WLF WORKING PAPER, Number 134 
(November 2005), can be obtained by forwarding a request to:  Publications 
Department, Washington Legal Foundation, 2009 Massachusetts Avenue, NW, 
Washington, D.C. 20036, or calling (202) 588-0302. 


