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For the past decade, hundreds of companies that sell goods and services to consumers have turned to 
arbitration as a way to manage their class action exposure.  No wonder.  Consumer class actions nowadays 
have little to do with whether the product is truly defective or the advertising false.  Even the adjective class 
action is a misnomer.  Instead, the modern-day consumer class action pays obedience to the “Rule of One”:  
The object is to find just one person willing to say under oath that the product is defective or the advertising 
false.  From there, all it takes is an accommodating judge willing to certify such a class and it’s easy to see 
why consumer class actions have moved up the list of litigation risks that general counsel lie awake at night 
worrying most about. 

 
A firm that does business nationally needs a national solution.  Enter arbitration and the “class action 

waiver” clause, a provision by which a consumer renounces his participation in a class action.  But 
arbitration is under attack.  Ending consumer arbitration is the prime legislative priority for the group 
formerly known as the Association of Trial Lawyers of America.  Almost a dozen bills introduced this 
congressional term would accomplish that.  But even without congressional action, numerous states and at 
least three federal Circuits have invalidated “class action waivers.”1   
 
 Is there is an alternative?  There may be.  It is called Notice-and-Claim.  Whereas arbitration has 
been viewed with suspicion by some courts, Notice-and-Claim is favored by a lopsided margin.   

                                                 
 1See, e.g., Kristian v. Comcast Corp., 446 F.3d 25 (1st Cir. 2006); Shroyer v. New Cingular Wireless Servs., Inc., 
498 F.3d 976 (9th Cir. 2007); Dale v. Comcast Corp., 498 F.3d 1216 (11th Cir. 2007); Discover Bank v. Superior Ct. (Boehr), 36 
Cal. 4th 148, 113 P.3d 1100 (Cal. 2005); Kinkel v. Cingular Wireless, LLC, 223 Ill. 2d 1, 857 N.E.2d 250 (Ill. 2006); 
Muhammed v. County Bank of Rehoboth Beach, 912 A.2d 88 (N.J. 2006); Tillman v. Commercial Credit Loans, Inc., 655 S.E.2d 
362 (N.C. 2008); Scott v. Cingular Wireless, 161 P.3d 1000, 1003 (Wash. 2007). 
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What is Notice-and-Claim?  
 
 Notice-and-Claim is a contractual provision requiring that a consumer dissatisfied with a product or 
service first notify the firm and give the company an opportunity to resolve the problem.  Think of Notice-
and-Claim as part of the consumer complaint process, which most firms already have.  This is just a further 
escalation, after direct negotiations have failed.   
 
Notice-and-Claim Is Overwhelmingly Favored   
 
 Notice-and-Claim is the antithesis of the “Rule of One.”  By that rule, courts hosting class action 
lawsuits are, in effect, asked to presume from the vast majority of absent class members’ silence that all 
members of the class were harmed in the same way by the defendant’s practice.  But why should a company 
or a court accept that fiction?  Under Notice-and-Claim, someone who believes he has been harmed is given 
a process to be heard and be allowed redress.  If he fails to avail himself of that process, logic says his claim 
of harm may not be genuine.  Understand that, and you understand how Notice-and-Claim works. 
 
 If a plaintiff fails to exhaust a mandatory but non-binding dispute resolution process, courts will 
dismiss.  In Wolsey, Ltd. v. Foodmaker, Inc., 144 F.3d 1205 (9th Cir. 1998), for example, the plaintiff 
entered into a franchise agreement to develop Jack in the Box® restaurants in Hong Kong and Macau.  The 
agreement required that prior to litigation any disputes be submitted to a non-binding dispute resolution 
procedure.  The first step of that procedure was a “senior executive officer meeting.”  Plaintiff skipped the 
conciliation process and sued directly.  The Ninth Circuit held that the plaintiffs’ claims must first be 
submitted to the contractual conciliation process.  Id. at 1213.     
 
 Other courts have endorsed the principle that one’s failure to comply with mandatory non-binding 
dispute resolution procedures bar a party from pursuing arbitration or litigation until the mediation is 
complete.  DeValk Lincoln Mercury, Inc. v. Ford Motor Co. is illustrative.  811 F.2d 326 (7th Cir. 1987).  
There, the Seventh Circuit enforced a clause requiring that a dealership submit disputes with a manufacturer 
to a Dealer Policy Board before litigation could be initiated.  811 F.2d at 335.  The Seventh Circuit affirmed 
summary judgment against the dealership for failure to comply with mandatory non-binding mediation.2 
 
 Notice-and-Claim is unobjectionable precisely because it is non-binding and because it advances 
important public policy interests.  That is why even those states that view arbitration with suspicion 
recognize the benefit in having consumers provide a company with early notice of their claim.3  
Nothing quite sums up how overwhelmingly favored are contractual agreements to mediate than a recent 
Harvard Negotiation Law Review article.  There, the authors canvassed 279 published opinions involving 
agreements to mediate and concluded:  “Collectively, the 279 opinions support a simple principle: courts are 
inclined to order mediation on their own initiative, and will generally enforce a pre-existing obligation to 
participate in mediation, whether the obligation was judicially created, mandated by statute or stipulated in 
the parties’ pre-dispute contract.”4    

 
 2In the case of consumer warranties covered by the Magnusson-Moss Warranty Act, courts routinely enforce such 
agreements.  Abela v. General Motors Corp., 669 N.W.2d 271 (Mich. Ct. App. 2003) (warranty claim must go through that 
procedure before warrantee can file suit); see also Walton v. Rose Mobile Homes, LLC, 298 F.3d 470 (5th Cir. 2002); 
Cunningham v. Fleetwood Homes of Ga., 253 F.3d 611 (11th Cir. 2001).   
 
 3See, e.g., Pollard v. Saxe & Yolles Dev. Co., 12 Cal. 3d 374, 380, 525 P.2d 88, 92 (Cal. 1980) (citation omitted); see also 
Lange v. Schilling, 78 Cal. Rptr. 3d 356 (Cal. Ct. App. 2008) (public policy supports enforcement of agreement requiring party 
commencing litigation to seek mediation as a condition precedent to the recovery of attorney’s fees because the dispute could have 
been resolved in a much less expensive and time-consuming manner).   
 
 4James R. Coben & Peter N. Thompson, Disputing Irony: A Systematic Look at Litigation About Mediation, 11 HARV. 
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Notice-and-Claim and the Intersection with Consumer Class Actions 
 
 None of the cases just cited involved class representatives.  But why should a condition precedent 
operate differently just because the plaintiff typed the words “Class Action” on 28-line pleading paper?  
Plaintiffs’ lawyers and consumer groups will contend that this inhibits the “right” of consumers to bring 
class actions, much as they have in the arbitration context.  They will attempt to draw parallels to “class 
action waiver” cases, some of which (as noted above) have found class action waivers unenforceable and 
unconscionable.  Those arguments should fail.5  If a Notice-and-Claim process is fair, transparent, and 
reasonably calculated to expeditiously resolve claims, a court is unlikely to excuse exhaustion of a Notice-
and-Claim procedure simply because it may incidentally inhibit class actions.   
 
 Notice-and-Claim Provision Is Not a Class Action Waiver   
 
 Critics will counter that a Notice-and-Claim process amounts to a de facto class action waiver and 
should be treated with suspicion.  Not so.  No consumer is being asked to waive anything; all they are being 
asked to do is tell the company they have a claim and give the firm an opportunity to propose a satisfactory 
resolution.  That should be unobjectionable.   
 
 This objection is really asking a court to regard the class action mechanism as the only permissible 
form of consumer redress.  Therein lies the fallacy.  Class action procedure says no such thing.  To the 
contrary, class action procedure places the burden on the class representative to prove that “a class action is 
superior to other available methods for the fair and efficient adjudication of the controversy.”  FED. R. CIV. 
PROC. 23(b)(3).  Thus, the presence of a viable and fair Notice-and-Claim process may render a class action 
not “superior,” warranting denial of class certification. 
 
 Courts Have Enforced Notice-and-Claim Procedures Even if the Process May 
 Incidentally Inhibit Class Actions 
 
 A few courts to date have addressed whether a mandatory mediation process is unenforceable on the 
ground that it inhibits class actions.  A principle emerges:  If the Notice-and-Claim process is fair, it should 
be enforced even if it may have the incidental effect of impeding class actions. 
 
 The closest case on this point is the unpublished decision in Allen v. Apollo Group, Inc., 2004 WL 
3119918, at *1.  That was a class action brought by employees of the University of Phoenix seeking 
overtime pay.  The defendant had a three-stage mediation process:  Plaintiff had to first submit her claim to 
her supervisor, then submit a written grievance to the company’s president, and finally take her appeal to 
“the chief executive officer” of the company.  Id. at *9.  The Allen court enforced the agreement because it 
did not deprive employees of the ability to present their claims to a neutral decisionmaker.”6   

 
NEGOT. L. REV. 43, 105 (2006); see also id. at 108 (“Courts routinely enforce contractual obligations to mediate as a condition 
precedent to litigation”).   
 
 5See Bill Call Ford, Inc., 48 F.3d at 208 (affirming dismissal of claim where plaintiff failed to appeal that claim to a 
Dealer Policy Board, which was contractually required as a condition precedent to filing suit); Fisher v. GE Med. Sys., 
276 F. Supp. 2d 891, 893-94 (M.D. Tenn. 2003) (granting motion to compel mediation and staying action where the plaintiffs 
failed to comply with multi-tier dispute resolution procedures that was a contractual precondition to filing suit).    
 
 6Id. at *10.  Allen v. Apollo was an employment case.   This suggests that Notice-and-Claim may have application to 
employment class actions, but readers should take caution because this may raise state-specific employment law issues that are 
beyond the scope of this LEGAL BACKGROUNDER.  
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 The “Claim Filtering” Feature of Notice-And-Claim Furthers Important Public Policy 
 Interests 
 
 Conceptually, there should be nothing wrong about a clause whose only claimed sin is that it may 
have the tendency to make class actions harder to bring.  After all, the same criticism could be leveled at 
other Notice-and-Claim regimes, such as labor grievance procedures, which are found in most collective 
bargaining agreements today.  The better question ought to be:  Why should a court certify a class of 
customers if the vast majority cared so little about the supposed wrong that they failed to take advantage of 
the available Notice-and-Claim process?   
 
 Notice-and-Claim therefore serves an important filtering function.  It addresses the problem of the 
“overbroad class” by identifying and “filtering” those class members who have been injured from those who 
have not been.7   
 
Notice-and-Claim Procedures May Be Particularly Useful in Rooting Out No-Injury or 
Latent Injury Class Action Lawsuits 
 
 Many consumer class action lawsuits today are bought on behalf of people who suffered no injury.  
Such lawsuits are particularly abusive and can be expensive to defend, for they often leave the defendant 
with having to “prove a negative.”   
 
 It is hard to understand why the justice system should entertain a lawsuit brought on behalf of a 
collection of unharmed people.  Yet it does.  It is for precisely this type of case that Notice-and-Claim can 
serve its most beneficial risk-management function.  A no-injury claimant, by definition, will not be able to 
avail himself of the Notice-and-Claim process and, therefore, cannot satisfy the condition precedent to 
litigation.   
 
 Class counsel and consumer groups will criticize as unfair the notion of forcing a “no-injury” 
claimant to mediate.  Instead, they will say, let him bring his class action unimpeded.  Really?  Isn’t the 
better rule that someone who is uninjured has no business being part of a class action?  Why is it “fair” that 
an unharmed individual should be demanding compensation?  In a rational world, the critics of Notice-and-
Claim should have to do the explaining.   
 
Conclusion 

 
Properly conceived and administered, Notice-and-Claim not only provides companies with a 

mechanism for managing class action exposure, it actually benefits consumers.  Submitting to class actions 
does not have to be the only answer. 
 

 
 7The recent “Diet Coke” case from the Missouri Supreme Court illustrates this principle.  There, a class action was filed 
contending that the Coca Cola Company misled consumers into believing that fountain Diet Coke was sweetened just with 
aspartame, the same as bottled Diet Coke, when in fact the fountain variety was a mixture of aspartame and saccharine.  The trial 
court certified a class, but the Missouri Supreme Court reversed on the ground that the class was “overbroad.”  Plaintiff could not 
show that everyone in the class had been deceived or injured, let alone cared.  State ex rel. The Coca-Cola Co., 249 S.W.3d 855 
(Mo. 2008).   


