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CAN THE LAWSUIT INDUSTRY COPYRIGHT

ITS CLASS ACTION COMPLAINTS?

by

David M. Young

Recent news reports relate that plaintiffs’ class action lawyers have undertaken a new tactic in their
attempts to gain the status of lead counsel in private securities litigation cases.  See, e.g., Janet L. Conley,
Milberg Weiss Tries to Nail Class Action Imitators, FULTON COUNTY DAILY REPORT (Nov. 20, 2002).
Apparently, class action attorneys in some cases have accused rival lawyers of copyright infringement,
based on the similarity of the complaints that other attorneys have filed with the court.  Such charges are
problematic for a number of reasons, not the least of which is that it is questionable whether a legal
complaint is the proper subject of copyright.  Moreover, the interests of clients and the public at large in
precluding one attorney or law firm from having a monopoly right to represent clients in a particular case
or class of cases weighs against allowing copyright law principles to govern.  The following discussion
outlines some of the legal principles that would apply to evaluate a charge of copyright infringement in the
context of legal pleadings.

COPYRIGHT LAW: THE BASICS

Subject Matter of Copyright.  A copyright is the set of exclusive legal rights that authors have over
their works for a limited period of time.  Under Section 107 of the federal copyright statute, the owner of
copyright has the exclusive right to reproduce the copyrighted work, prepare derivative works, distribute
copies of the copyrighted work to the public, and to perform or display the copyrighted work publicly.  17
U.S.C. § 106.  A copyrightable work of authorship in literary works subsists in a work of authorship once
it is fixed in any tangible medium of expression.  17 U.S.C. § 102(a).1  Thus, as an initial matter, a legal
complaint appears to be an appropriate candidate for a claim of copyright, just as any other written work.

However, in order to restrict copyright to its intended purpose of promoting the useful arts and
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sciences, and further, in order to ensure the free flow of important information in which the public has an
interest, copyright law encompasses a number of closely-related doctrines that restrict the scope of works
that are subject to copyright.  The copyright statute provides that in no case does copyright protection extend
to any “idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless
of the form in which it is described, explained, illustrated, or embodied in such work.”  17 U.S.C. § 102(b).
Further, facts are not copyrightable.  Feist Pubs., Inc. v. Rural Telephone Serv. Co., 499 U.S. 340 (1991).
Neither are ideas copyrightable; rather, it is the particular written expression of an idea that is subject to
copyright.  Additional limitations, such as the merger doctrine and the scenes a faire doctrine, exist to
preclude the assertion of copyright when there are only a limited number of ways of expressing a particular
idea.  For example, when there is only one way of expressing a fact or idea, the merger doctrine applies,
such that the fact or idea is said to be merged into the expression, and copyright is precluded.  This
“idea/expression dichotomy strike[s] a definitional balance between the First Amendment and the Copyright
Act by permitting free communication of facts while still protecting an author’s expression.”  Harper &
Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 556 (1985).

As an adjunct of these doctrines, both the federal copyright laws and the case law construing it make
clear that the law itself is not copyrightable.  Indeed, the federal copyright statute specifically states that
copyright protection is not available for any work of the United States Government, which clearly
encompasses its statutes and regulations.  17 U.S.C. § 105.  Similarly, it has long been held that no
copyright may be claimed in state or federal court opinions.  Banks v. Manchester, 128 U.S. 244 (1888).
For purposes of copyright, laws are “facts,” and may not be copyrighted.  Feist, 499 U.S. at 348; Veeck v.
So. Bldg. Code Congress Int’l, Inc., 293 F.3d 791, 801 (5th Cir. 2002) (en banc). 

Moreover, the Second Circuit, in an en banc decision, held that a business which promulgated model
building codes could not claim copyright in its codes once those codes were enacted into law by a local
government, notwithstanding the time and effort that the business had undertaken to write the codes.  Veeck,
293 F.3d at 801.  In other words, the privately formulated code essentially entered the public domain
through its official adoption as law.  One federal court has held that a court reporter may not claim copyright
in a transcript of testimony, because the reporter cannot claim originality in the work.  Lipman v.
Massachusetts, 311 F. Supp. 593, 595 (D. Mass. 1970); aff’d, vacated on other grounds, 475 F.2d 565 (1st

Cir. 1973).  That same federal court suggested that a witness cannot even claim copyright in his own
testimony, because such testimony would have the status of a “public document;” hence, it would be in the
public domain.  Id. 

Thus, there are a number of significant limitations on copyright that render doubtful a claim of
copyright in a legal complaint.  It is clear that the facts set forth in a legal complaint are not the proper
subject of copyright.  And likewise, any recitation of the applicable law or regulations would seem
inappropriate for a claim of copyright.  And although it is possible that the particular expression of the
relevant facts might be copyrightable, this suggestion seems somewhat doubtful given the rather bland and
limited recitations of facts that are generally included in a legal complaint.  Take, for example, an allegation
that on a certain date a particular investor bought a number of shares of the relevant stock:  how different
could be the ways of expressing that particular fact?  A legal complaint may be something more than a pure
recitation of facts and law; but, on the other hand, it may not be much more than that for purposes of
copyright law.

It is one thing, for example, to structure a finely tuned argument in a Supreme Court legal brief,
which often calls for a delicate and nuanced molding of facts, law, policy and often legal history.  It would
seem to be quite another to prepare a legal complaint which, by virtue of the rules of procedure and the
concept of notice pleading, is supposed to be fairly limited to setting forth the bare facts and causes of action
that form the basis for the filing of the complaint.  Indeed, with respect to legal complaints, one could no
doubt find substantial similarities between the complaints filed in an enormous number of cases regarding
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like subject matter.  The Federal Rules of Civil Procedure even provide form complaints suggesting that
attorneys adopt them in like style.  In short, it is questionable whether a legal complaint is properly the
subject of a claim of copyright, although this question likely requires resolution on a case-by-case basis.

Fair Use.  Even assuming that such legal pleadings are the proper subject of a claim of copyright,
other considerations suggest that a fair use defense would apply to claims of copying the allegations of a
legal complaint.  Under federal copyright law, an otherwise actionable claim of copyright infringement is
subject to a fair use defense.  There are no hard and fast rules that apply to fair use, which must generally
be determined on a case-by-case basis.  The federal copyright statute provides some rough guidelines, and
provides that “the fair use of a copyrighted work … for purposes such as criticism, comment, news
reporting, teaching … scholarship, or research, is not an infringement of copyright.”  17 U.S.C. § 107.  To
determine whether the use made of a work in any particular cases is a fair use, the statute provides that the
factors to be considered shall include:

(1) the purpose and character of the use, including whether such use is of a commercial nature
or is for nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the copyrighted work as a
whole; and

(4) the effect of the use upon the potential market for or value of the copyrighted work.

Id.

Although the issue is arguable, a strong case could certainly be made that the copying of the
allegations of a legal complaint constitute fair use.  Viewed only from the standpoint of the attorneys
involved, the use suggests commercial competition with the copyrighted work, which militates against a
finding of fair use.  But from the broader standpoint of the clients and the public interest in the
administration of justice, there is a strong argument in favor of fair use.

In recent years, Congress has emphasized this public interest in its attempts to reform the manner
that private securities litigation is conducted.  In the Private Securities Litigation Reform Act, Congress
approved a set of procedures that require a federal district court to select the most adequate plaintiff as the
lead plaintiff, and to discourage the use of “professional plaintiffs.”  See generally H.R. Rep. 104-369, 104th

Cong., 1st Sess. 34 (1995).  As explained by one court, the statute “was intended to ensure that institutional
plaintiffs with expertise in securities markets and real financial interests in the integrity of the market would
control the litigation, not lawyers.”  In re Donnkenny Inc. Sec. Litig., 171 F.R.D. 156, 157 (S.D.N.Y. 1997)
(emphasis added).  The act therefore imposed a procedure under which the court would preclude the
lawyers’ race to the courthouse by selecting the plaintiff that most fairly and adequately represented the
class, in consideration of their financial interests, typicality, and adequacy, and the selected plaintiff would
select lead counsel for the case.  15 U.S.C. §§ 77z-1(a)(3)(B)(v), 78u-4(a)(3)(B)(v).

It is therefore quite clear that Congress intended to reform the private securities litigation process
so as to prevent the attorneys from dictating which of them would represent the lead plaintiffs, and who
those lead plaintiffs would be.  Yet that is precisely what could be accomplished if attorneys were allowed
to obtain a quasi-monopoly on the right to represent the relevant clients by asserting copyright in the legal
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of copyright law to effectively restrict a client’s choice of counsel or to impose constraints on the way in which another attorney
may represent a client.  For example, take the case of a client who, dissatisfied with her original choice of coun sel, decides to
obtain  substitute coun sel in an ongoing case.  Query whether it would be ethical for the first counsel to assert that any pleadings
it had prep ared for the b enefit of the client co uld not be c opied b y substitute coun sel.
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pleadings used to launch the litigation.2  

There is judicial authority for recognizing this type of public interest as outweighing an otherwise
viable claim of copyright.  For example, the Second Circuit has held that the 1984 Hatch-Waxman
Amendments to the Federal Food, Drug, and Cosmetic Act, see Drug Price Competition and Patent Term
Restoration Act of 1984 § 101, 21 U.S.C. § 355(j), precluded a party from charging copyright infringement
against a competitor that had allegedly copied its labels for generic drugs.  See SmithKline Beecham
Consumer Healthcare, L.P. v. Watson Pharm., Inc., 211 F.3d 21, 28 (2d Cir. 2000).  Although not strictly
speaking a fair use decision, the court noted a similar tension between copyright laws and the public interest
served by the food and drug laws, and stated that the latter considerations would be severely undermined
if copyright laws were applied to preclude competition.  Id.  Similarly, the United States Court of Appeals
for the Fourth Circuit recently held that the submission of a copyrightable manuscript into evidence in a
state court proceeding was a fair use, because it was used in a manner that was relevant to the issues in the
case.  Bond v. Blum, 317 F.3d 385, 394-97 (4th Cir. Jan. 24, 2003).  

Thus, there is significant judicial precedent for disallowing claims of copyright when such a claim
would violate other public interests that Congress has recognized as deserving of protection.  In this
situation, a strong argument could be made that the assertion of copyright in legal complaints violates the
interests that Congress sought to protect in enacting the Private Securities Litigation Reform Act, as well
as the more general interests of the clients.  Clients would seem to be ill-served by having their choice of
counsel limited by whatever attorney happens to be first to put pen to paper.

CONCLUSION

Charging copyright infringement by law firms like Milberg, Weiss as a means of asserting an
exclusive right to represent class action plaintiffs deserves considerable scrutiny.  It is not at all clear that
the facts and law typically provided in a legal complaint, for example, are a proper subject matter for
copyright law.  And the interests of clients and the public at large militates in favor of a finding that fair use
principles apply, even assuming that a legal pleading is copyrightable.


