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The Issue: Legal Reform in

Mississippi

In this edition of Washington Legal

Foundation's CONVERSATIONS WITH,

Mississippi Governor Haley Barbour and

former Pennsylvania Governor Dick

Thornburgh discuss legal reform in

Mississippi and how it has improved the state's

business environment. Upon taking office in

January 2004, Governor Barbour made

improving the legal system in his state, which

was ranked in several polls to be among the

worst in America, his top priority. His

thoughts on how his administration built

momentum for change, the specific reforms

he pursued, and the benefits they offer to con-

sumers, patients, and workers are instructive

for all who seek balance in the legal system at

the state and federal levels.

Governor Thornburgh: Prior to being

elected in 2003, you had spent most of your

career in public policy and national  politics.

Why did you decide to run for Governor of

Mississippi? 

Governor Barbour: I decided to run for

Governor because I knew Mississippi could

do better. Mississippi has tremendous

potential, but we weren't reaching it.

Mississippi had fallen from its strongest

fiscal condition ever to the worst financial

crisis in our states's history. I ran for

Governor because I thought we should give

strong leadership a chance.

In particular, I wanted to lead on tort

reform. Lawsuit abuse was continuing to

threaten access to healthcare and the quality

of healthcare. Lawsuit abuse was driving the

cost of doing business in our state to intol-

erably high levels. And every small business

in Mississippi was one lawsuit away from

bankruptcy. Having watched tort reform

efforts for nearly a decade, I knew that no

state in the country had genuine, effective

tort reform unless it was led by the

Governor.

Governor Thornburgh: What were your

biggest challenges coming into office last

year?  What was the state of the economy,

and the general environment for doing

business?

Governor Barbour: In three years,

Mississippi had gone from a record unallo-

cated surplus in the state treasury to a

$600 million budget hole. We were raiding

our trust funds and savings accounts for

hundreds of millions of dollars. We need-

ed to get our spending binge under

control. Mississippi had also lost a higher

percentage of manufacturing jobs than any

other state in the South. On top of that

there was the litigious business environ-

ment, which was discouraging businesses

from locating in our state.

Governor Thornburgh: Prominent among

those challenges, as you stated, was the

perception that Mississippi had a legal and

judicial system that was hostile to the con-

duct of business. What created this percep-

tion? Were problems with fairness in the

legal system widespread throughout the

state or centralized in certain areas?

Governor Barbour: We had huge jury ver-

dicts centralized in judicial "hellholes." For

example, Jefferson County had more plain-

tiffs from 1995-2000 than residents. Before

the Tort Reform Act of 2004, abuses in join-

der and venue allowed parties to join in law-

suits purely for the purpose of getting venue
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in certain counties. Local defendants would be

joined for purposes of getting jurisdiction and

then be dismissed after a year.

Governor Thornburgh: The Mississippi legis-

lature passed some tort reform measures in

2002, and soon after that a shift occurred in the

make-up of the state Supreme Court and its

approach to liability issues. How did those

changes improve the legal environment, and

what made the need for tort reform still so

imperative leading up to your election?

Governor Barbour: In 2002, we saw an

improvement in punitive damage limits in

medical malpractice as well as general cases.

However, doctors were still leaving the state

and businesses were leery of locating to a state

the American Tort Reform Association still

called a "Judicial Hellhole." We still had massive

joining of out-of-state defendants.

Governor Thornburgh: The state of the

legal environment certainly has a direct effect

not only on where businesses locate, but on

the health care of a state's citizens. How was

the medical liability situation in Mississippi

when you took office?

Governor Barbour: We had a health care cri-

sis in Mississippi, and it was caused by lawsuit

abuse. As I mentioned a moment ago, doctors

were leaving the state, and hospitals were losing

and struggling to find insurance. One example

is Sharkey Issaquena Hospital. It closed its

emergency room last spring because the county

government couldn't pay their doctors' medical

liability bills. When your doctor quits, or if your

doctor quits delivering babies and your daugh-

ter is going to have a baby, you know we have a

problem. This is a basic quality of life issue.

Despite the reforms of 2002, the situation was

not getting better.

Governor Thornburgh: What challenges did

you face in selling your package of reforms to

the public and to their legislators?  How did

you feel about your chances to succeed going

in?  

Governor Barbour: We were up against the

perception that the problem had been fixed in

2002. We knew we'd ultimately succeed

because the average Mississippian wanted tort

reform.

Governor Thornburgh: Did you draw upon

any lessons or ideas in terms of the political

strategy developed from your work on tort

reform issues at the federal level or in any other

facets of your career?

Governor Barbour: Yes, it is the same

strategy we used in the White House and at the

Republican National Committee. A grassroots

effort, where citizens call their lawmaker is the

most effective way to get their attention. When

the legislator knows that an issue is important

to the folks back home, it becomes important

to them.

Governor Thornburgh: Clearly the business

community in Mississippi was strongly behind

your tort reform efforts, but what about the

general public, were they engaged?  Did they

understand the situation and support what you

and your allies in the legislature were doing?

Governor Barbour: I think they became more

engaged when we called the special session.

The people of Mississippi understood that this

was not about big business or greedy corpora-

tions. When every business is one lawsuit away

from bankruptcy, that could be your mom and

pop shop or the grocery store down the street.

There's an immediacy to this that made every-

body ready to hitch up their britches.

.

Governor Thornburgh: Describe for us

briefly what happened in the legislature leading

up to your call for a special session in May

2004 devoted exclusively to the reform bill.

How close did you come to passing a bill in the

regular legislative session?

Governor Barbour: The Senate passed my

tort reform package by more than a 2-1 margin.

The House was not allowed to vote on the

measure, leading some to believe that support
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was evenly split. Once tort reform came up for

a vote during the special session, it passed 76-

38.

Governor Thornburgh: How did the special

session change the dynamic of the debate? Did

you have to compromise your original package

to get the bill passed?

Governor Barbour: Calling the special session

meant the focus was exclusively on tort reform

and the powerful arguments for it. We passed a

strong bill that we were pleased with. Frankly,

we did not need to compromise a great deal

because of the strong public support for what

we were trying to accomplish.

Governor Thornburgh: Please give us a brief

sketch of the changes that the law imposes on

plaintiffs, defendants, and judges in Mississippi.

Governor Barbour: The new act sets stricter

limits on venue and on the amount of non-

economic and punitive damages that can be

awarded to plaintiffs. Medical malpractice

claims must now be filed in the county in

which the alleged act or omission occurred.

Cases against a manufacturer are limited to the

county where its principal place of business is

located or where the plaintiff obtained the

product. Under the new bill, non-economic

damages have been limited to $500,000 in

medical malpractice cases and $1 million in all

other civil cases, and punitive damage caps

passed in 2002 have been reduced from 4% to

2% for a defendant with a net worth of less

than $50 million. The new act also contains an

"innocent seller" provision which will protect a

product seller from liability if it was not

involved in designing or making the product

and had no knowledge of its alleged defect.

Joint and several liability reform means that

where more than one person is liable for

injuries to a third party, no defendant may be

required to pay more than the damages allocat-

ed to him in direct proportion to his percent-

age of fault.

Governor Thornburgh: Which of these

reforms were most targeted at the so-called

"Judicial Hellhole" jurisdictions in Mississippi?

Governor Barbour: The venue and innocent

seller provisions.

Governor Thornburgh: Why were the provi-

sions involving the joinder in lawsuits of inno-

cent local product sellers so important to

Mississippi citizens and businesses?

Governor Barbour: It doesn't make sense to

force the seller of a product who hasn't done

anything wrong to pay a lawyer and endure the

fear and uncertainty that accompanies the

defense of a lawsuit. In the past, we've had

owners of drugstores and hardware stores and

other retailers teeter on the verge of bankrupt-

cy because they were included  as defendants in

lawsuits they had nothing to do with. Under

the new law, you can't be included in the law-

suit unless the plaintiff claims you did

something wrong. That's just fundamental

fairness.

Governor Thornburgh: How do the caps on

punitive and non-economic damages work?

Critics have said that damage caps deter lawyers

from bringing meritorious lawsuits and make it

hard for juries to adequately punish offending

defendants. What are your thoughts on such

arguments?

Governor Barbour: As you know, non-

economic damages (for pain and suffering,

emotional distress, disability and non-specific

damages) are among the most difficult elements

of civil damage awards for lawyers, judges and

juries to address effectively. As a result, awards

of non-economic damages can be highly

unpredictable. Under our new law, such awards

have been limited to $500,000 in medical mal-

practice cases and $1 million in all other civil

cases. In addition, subject to certain exceptions

for criminal acts and drug and alcohol related

accidents, punitive damage limits are based on

the defendant's net worth. For example, the

limit for a defendant with a net worth of less

than $50 million is 2% of the defendant's net
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worth. Any argument that these limits would

deter otherwise meritorious claims is unfound-

ed, particularly in light of the high limits. The

limits will just help focus more on making the

plaintiff whole and less on providing a "jack-

pot" to the plaintiff's attorney.

Governor Thornburgh: One key provision of

the new law puts into effect a rather innovative

reform of the civil jury system. Tell us a little

about that and how much of a difference you

think it will make in defendants' ability to get a

fair trial in Mississippi.

Governor Barbour: I'm excited about the

jury patriotism provisions of the Tort Reform

Act. We are setting explicit standards for being

excused from jury service, allowing a juror to

claim one postponement of service every two

years, increasing fines for failure to appear, and

creating the "lengthy trial fund" to pay full or

partial wage replacement or supplement to

jurors whose employers pay less than full regu-

lar wages when the period of jury service lasts

more than 10 days. Requiring all to serve more

fairly not only distributes the burden of jury

service throughout the public, it also ensures a

more representative jury.

Governor Thornburgh: Do you feel confident

that the Mississippi judiciary will fairly imple-

ment the changes imposed in this law?

Governor Barbour: Yes. I think we've got

fine judges in Mississippi. One of the first

things I did as Governor was create the

Governor's Judicial Appointments Advisory

Committee, which vets candidates when a

vacancy occurs on the bench. The Committee

looks for capable, fair judges who have genuine

integrity and no other agenda but justice. The

Mississippi judiciary for the most part reflects

those values.

Governor Thornburgh: Are you expecting

the plaintiffs' bar to challenge the constitution-

ality of this law, as it has in numerous other

states where tort reform has been enacted? Will

this law, and its aftermath and possible chal-

lenge, be an issue in the state Supreme Court

elections this fall?

Governor Barbour: I wouldn't want to specu-

late. I'll say that we'll cross that bridge if we

have to when we get there.

Governor Thornburgh: I noticed that the

state Supreme Court was considering formally

creating a class action mechanism through their

rulemaking authority. How will this play in

with the new reforms?

Governor Barbour: I am not sure how or if

this will play out after the recent reforms. The

judicial and legislative changes regarding joinder

and venue have, to some degree, reduced the

noise about needing a class action statute. It

might be that after the new reforms have a little

while to take effect, the merits of a new class

action rule would be easier to judge.

Governor Thornburgh: What has been the

national reaction to your success in Mississippi?

Are you confident that the state's reputation

will improve and more businesses will be open-

ing operations there?  What have you been

doing so far to sell the new legal environment

outside the state, and how has it been received? 

Governor Barbour: In the past year, the

legislature and my administration have worked

together to lower the cost of doing business in

Mississippi by holding the line on taxes and by

passing what The Wall Street Journal called the

most comprehensive tort-reform legislation in

America. In December the American Tort

Reform Association released their third annual

"Judicial Hellholes" report. According to the

association president Sherman Joyce, "Mississippi

has managed to pull itself out the negative spot-

light through the resolve of voters and elected

officials in the executive, legislative and judicial

branches." United States Chamber of Commerce

President and CEO Thomas J. Donohue praised

Mississippi for passing the comprehensive

reform bill. "This is an important victory for the

people of Mississippi," said Donohue.
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"Companies are coming

to Mississippi due to a

fair legal climate and that

is important to job

creation. The time is

now to tell job-creators

and healthcare providers

that our courtrooms are

fair for everyone."

Companies such as MassMutual Financial Group,

a nationwide life insurance company, announced

this past June that they were re-entering the mar-

ket for Mississippi municipal bonds on the day I

signed the tort reform bill into law.

These environment-improving accomplishments

resulted in the successful recruitment of many

new businesses like Textron, a $35 million invest-

ment in Greenville; Winchester Ammunition,

located in Lafayette with a $3.5 million payroll

and Kingsford Charcoal in Glen; and expansions

at Viking Range, Northrop Grumman and oth-

ers. All these developments further demonstrate

that Mississippi has economic momentum. To

keep that momentum building, I called upon

Leland Speed, Gray Swoope and the rest of the

leadership at the Mississippi Development

Authority to craft our economic development

plan for the next three years.

Companies are coming to Mississippi due to a

fair legal climate and that is important to job cre-

ation. The time is now to tell job-creators and

healthcare providers that our courtrooms are fair

for everyone. I have already begun my quest to

tell national business leaders to take another look

at Mississippi.

I have met with corporate leaders and national

media outlets, run ads in national business publi-

cations, and spoken to the U.S. Chamber of

Commerce, which has ranked Mississippi last for

a fair legal climate three years in a row, to spread

the news about Mississippi's new civil justice leg-

islation and why it makes Mississippi a more

attractive place for industries to locate. Because

of this legislation, we're making significant strides

in reversing our bad reputation.

I've said this many times and I truly believe it is

time we make something better happen. Yes, we

can do better, but we are not stopping there. I

have a vision for our state. I envision Mississippi

in new larger dimensions and bolder colors, lead-

ing the South and America by growing faster,

working smarter, educating better. I don't just

envision a better Mississippi; I expect it.

Mississippi is on a roll. We have an improving

national economy, a well positioned legislative

team in Washington, we are improving our state

business climate, and with Momentum

Mississippi, and we have leaders throughout the

state giving of their time and energy to benefit all

the citizens of Mississippi.

Governor Thornburgh: Will the new reforms

have an impact on industry-specific litigation

problems?  I mentioned the medical profession

before - how will it help them?  How about those

with asbestos liability issues?

Governor Barbour: The bottom line is that

the reforms are beneficial to everyone in our

state. Anytime you increase the level of fair play

with the judicial process, the net result will be

positive. The medical malpractice reforms were

good news for a lot of people, but perhaps most

importantly for the expectant mother whose

obstetrician wasn't chased out of the state

because he couldn't afford insurance. The venue

reforms will reduce the number of out-of-state

plaintiffs in mass tort cases, and that's good news

for those Mississippi residents who previously

couldn't get their case to trial because of an over-

burdened, back-logged system. Mississippi did

the right thing in passing tort reform, and every-

one will benefit from it.

Governor Thornburgh: Now that you've tack-

led tort reform, Governor, what else do hope to

achieve to improve the business climate in

Mississippi?

Governor Barbour: Momentum Mississippi is

an economic development group that I created

to formulate a long-range economic development

plan for Mississippi. The group adopted the rec-

ommendations of BLUEPRINT Mississippi,

made up of state business and higher education

leaders and the Mississippi Economic Council, as

its initial economic development plan and seeks

to update Mississippi's economic development

incentive programs. This will make Mississippi

more competitive in the Southeast, while assuring

financial stability and accountability in the pro-

grams. Momentum Mississippi is pursuing three
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specific recommendations of BLUEPRINT
Mississippi to enhance economic development in
our state:
1. Pursue high value, high growth business
opportunities by identifying targeted industries
that include a mix of manufacturing and service
industries and align incentives to attract targeted
industries.

2. Improve productivity and profitability of exist-
ing businesses

3. Increase the development and deployment of
new technologies in Mississippi
Job creation is our state's most urgent need. With
innovative ideas from the private and public
ector, this economic development strategy will
help Mississippi become a major player in the
global marketplace. Momentum Mississippi is
proposing certain changes to our economic
development incentive legislation that will help
accomplish these recommendations.
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November 4, 2003 in the largest turnout in a
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was inaugurated on January 13, 2004. He is a
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