
































continues to apply to CAFA class actions.? This interpretation is utterly
unsupported by CAFA’s téxt or legislative history, will result in jurisdictional
chaos in this Circuit and beyond, and wholly subverts Congressional intent.
Rehearing is necessary to establish that CAFA means what it says — and that this
Circuit will not embrace judicial abrogation of Congressional enactments.

ARGUMENT

The Panel should rehear this case to correct legal error and to prevent a clear
subversion of the language and intent of CAFA. See 11th Cir. R. 40-2 (providing

that a case may be reheard by a panel where there are claimed errors of law or fact
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in the opinion). Alternatively, the matter should be reheard by the Court en banc
to secure uniformity of the Eleventh Circuit’s decisions, and to decide a question
of exceptional importance. See 11th Cir. R. 35-3 (providing that a case may be
reheard en banc when it conflicts with Eleventh Circuit precedent or involves a
question of exceptional importance). The gravity of the issues at stake here is
highlighted by the fact that plaintiff and defendant have both petitioned the Court
for rehearing.

As set forth in more detail in the parties’ petitions, the Panel’s opinion
contradicts caselaw from this Circuit — as well as every other Circuit — rightly
assuming that CAFA’s amount-in-controversy requirement looks only at the
aggregated amount of the claims and not at the individual amount of any particular
claim. See, e.g., Pretka v. Kolter City Plaza II, Inc., 608 F.3d 744, 751,772 (11th
Cir. 2010) (“[u]nder CAFA the claims of ‘the individual class members shall be
aggregated’ for purposes of detérmining the amount in controversy”); Freeman v.
Blue Ridge Paper Prods., Inc., 551 F.3d 405, 407-09 (6th Cir. 2008) (“[t]he $5
million CAFA threshold appears to be met in this case because the $4.9 million
sought in each of the ﬁvé suits must be aggregated”); Frazier v. Pioneer Americas
LLC, 455 F.3d 542, 545 (5th Cir. 2006) (“the [complaint] . . . makes it ‘facially
apparent’ that at least $5 million is in controversy, in the aggregate”); Plubell v.

Merck & Co., Inc., 434 F.3d 1070, 1071 (8th Cir. 2006) (stating that amount-in-



controversy requirement is “at least $5 million in the aggregate”); Miedema v.
Maytag Corp., 450 F.3d 1322, 1327, 1330-32 (11th Cir. 2006) (similar); Ferrell v.
Express Check Advance of SC LLC, 591 F.3d 698, 702 (4th Cir. 2010) (similar);
Amoche v. Guarantee Trust Life Ins. Co., 556 F.3d 41, 45, 51-53 (1st Cir. 2009)
(similar); Luther v. Countrywide Home Loans Servicing LP, 533 F.3d 1031, 1033-
34 (9th Cir. 2008) (similar); Blockbuster, Inc. v. Galeno, 472 F.3d 53, 56 (2d Cir.
2006) (similar); Morgan v. Gay, 471 F.3d 469, 473-74 (3d Cir. 2006) (similar);
Brillv. Countrywide Home Loans, Inc., 427 F.3d 446, 447-49 (7th Cir. 2005)
(similar); Pritchett v. Office Depot, Inc., 420 F.3d 1090, 1092 (10th Cir. 2005)
(similar). Put simply: the Panel’s decision diverges from every single ruling on
CAFA in the last five-and-a-half years. |

The Panel’s opinion is also directly at odds with Congress’s intent in
enacting CAFA — namely, to expand federal jurisdiction to class actions with a
clear impact on interstate commerce. The Panel’s ruling, if left to stand, would
severely restrict the ability of both plaintiffs and defendants to have significant
class actions heard in federal court. Rehearing, whether by the Panel or en banc, is
therefore necessary to restore the intent of Congress and maintain a fair forum for

resolving large, interstate class actions.



L. THE PANEL SHOULD GRANT REHEARING TO PREVENT A
SUBVERSION OF CONGRESSIONAL INTENT.

Rehearing is necessary because the Panel’s ruling, as it presently stands,
subverts the letter and spirit of CAFA. Indeed, the ruling is so unfaithful to the
legislation that it arguably verges on a violation of the constitutional separation of
powers. See Nw. Airlines, Inc. v. Transp. Workers Union of Am., AFL-CIO, 451
U.S. 77,95 & n.34 (1981) (“once Congress addresses a subject . . . the task of the
federal courts is to interpret and apply statutory law, not to create” law).

Utterly ignoring both the plain language of the statute and its legislative
history, the Panel found that there was “no evidence of congressional intent” to
supplant the pre-CAFA $75,000 jurisdictional threshold. Cappuccitti, 2010 WL
2803093, at *4.> It is virtually impossible to reconcile this holding with the statute
itself. After all, the statute expressly provides that, “[i]n any class action, the
claims of individual class members shall be aggregated to determine whether the

matter in controversy exceeds the sum or value of $5,000,000.” 28 U.S.C. §

3 The Panel mistakenly worked from the assumption that it was inconceivable

that Congress would have intended for federal courts to hear class actions
involving individual “five-dollar-claims” so long as they met the $5 million
aggregate amount requirement. Cappuccitti, 2010 WL 2803093, at *3. But that
was precisely what Congress intended. S. Rep. No. 109-14, at 10 (2005), reprinted
in 2005 U.S.C.C.AN. 3, 11.



1332(d5(6) (emphases added).* CAFA’s explicit terms thus create a new,
aggregate threshold for class actions irrespective of the traditional $75,000 rule.

The Panel’s decision is also contrary to the underlying goals of the law, as
made clear in its legislative history. The express purpose of CAFA was to
eliminate several long-standing hurdles to federal adjudicétion of interstate class
actions, including the prior requirement that individual class members satisfy the
$75,000 amount-in-controversy requirement. See Zahn v. Int’] Paper Co., 414 U.S.
291 (1973) (holding that each plaintiff must individually put in controversy at least
$75,000); Sarah S. Vance, 4 Primer On The Class Action Fairness Act of 2005, 80
"Tul. L. Rev. 1617, 1620-21 (2006) (noting that Congress “took aim” at Zahn).
Congress was concerned, moreover, about the “games” that plaintiffs’ attorneys
had used to guarantee a state court tribunal, including seeking $74,999 in damages
for each plaintiff or “shaving off parties with claims for more than $75,000.” S.
Rep. No. 109-14, at 26-27 (2005), reprinted in 2005 U.S.C.C.A.N. 3, 26. Congress
thus stated — in clear terms — its intent that class actions brought under CAFA
would nof be subject to the former $75,000 threshold:

[IIn some federal Circuits, the jurisdictional amount requirement in a

class action is satisfied by showing that any member of the proposed
class is asserting damages in excess of $75,000, and in other Circuits,

* The Panel inexplicably imposed the special additional requirements for

“mass actions” on “class actions.” Compare 28 U.S.C. § 1332(d)(1)(b) with 28
U.S.C. § 1332(d)(11).



the question is whether each and every member of the putative class
has individually an amount in controversy exceeding $75,000 . . . [but
CAFA] will make the resolution of class action jurisdictional issues
easier —not harder. . . . [I]t will be much easier to determine whether
the amount in controversy presented by a purported class as a whole
(that is, in the aggregate) exceeds $5 million than it is to assess the
value of the claim presented by each and every individual class
member. . ..

Id. at 69-70 (2005), reprinted in 2005 U.S.C.C.A.N. 3, 64-65.

The amount-in-controversy requirement was also explicitly addressed and
clarified in a colloquy that took place on the House floor on F ebruary 17, 2005 —
just moments before the floor vote on the bill. In that colloquy, Rep. Rick Boucher
questionéd whether the amount-in-controversy requirement would consider the
“value to each individual plaintiff.” 151 Cong. Rec. H 730 (daily ed. Feb. 17, 2005)
(noting his concern that because “that value is usually less than $75,000, these
courts have kept such cases in State court”). Then-House Judiciary Committee
Chairman F. James Sensenbrenner, a key sponsor of the bill, responded that “the
claims of the individual class members in any class action shall be aggregated to
determine whether the amount in controversy exceeds the sum or value of $5

million.” Id°

) This colloquy among key sponsors of the legislation is entitled to particular

deference because it reflects the intentions of the bill’s drafters and because of its
proximity to the House vote. See District of Columbia v. Heller, 128 S. Ct. 2783,
2805 (2008) (indicating that statements by those who drafted or voted for a law are

relevant “because the legislators who heard or read those statements presumably
(cont'd)

10



Since CAFA’s enactment, not one article or treatise has interpreted CAFA in
the manner that the Panel espoused in its opinion.’ This Court, moreover, has
previously conceded that “CAFA’s language favors federal jurisdiction over class
actions” and that the “language and structure of CAFA [] indicates that Congress
contemplated broad federal court jurisdiction.” Evans v. Walter Indus., 449 F.3d
1159, 1163-64 (11th Cir. 2006). Nonetheless, the Cappuccitti panel departed from
clear precedent and nullified Congressional intent by making Eleventh Circuit
courts unavailable to class-action defendants — and even class-action plaintiffs —
who woﬁld otherwise litigate their interstate actions in federal court.

The Panel’s opinion thus turns CAFA on its head — raising the bar for
federal jurisdiction over class actions instead of relaxing it. Rehearing is necessary

to undo this clear error of statutory interpretation.

(cont'd from previous page)

voted with that understanding”); N. Haven Bd. of Educ. v. Bell, 456 U.S. 512, 526-
27 (1982) (“Although the statements of one legislator made during debate may not
be controlling . . . Senator Bayh’s remarks, as those of the sponsor of the language
ultimately enacted, are an authoritative guide to the statute’s construction.”).

6 See, e.g., Julia B. Strickland, et al., 2007 Overview of the Class Action
Fairness Act, in Class Action Litigation 2007: Prosecution & Defense Strategies, at
16, 26-28 (PLI Litig. & Admin. Practice, Course Handbook Ser. No. 11372, 2007);
Cameron Fredman, Plaintiffs’ Paradise Lost: Diversity of Citizenship and Amount
in Controversy Under the Class Action Fairness Act of 2005, 39 Loy. L.A. L. Rev.
1025, 1026, 1054-1058 (2006); H. Hunter Twiford, I11, et al., CAFA’s New
“Minimal Diversity” Standard for Interstate Class Actions, 25 Miss. C. L. Rev. 7,
8 (2005).
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IL  ALTERNATIVELY, REHEARING EN BANCIS APPROPRIATE
BECAUSE THE PANEL’S RULING CONTRADICTS PRECEDENT
AND RAISES QUESTIONS OF EXCEPTIONAL IMPORTANCE.

Alternatively, the Court should grant rehearing en banc because the Panel’s
decision undermines the uniformity of Eleventh Circuit caselaw and presents a
question of “exceptional importance” concerning the availability of a federal forum
for large, multi-state class actions in this Circuit.

A. Review Is Needed To Clarify Whether Every CAFA Class Action
Pending In This Circuit Must Be Remanded Or Dismissed —

Contrary To Prior Rulings By This Court And The Language Of

The Statute.

The Panel’s decision has created jurisdictional pandemonium in this Circuit.
If it is to be taken literally, CAFA has been rendered a nullity — and virtually every
class action in any district court in the Circuit must be remanded or dismissed.
This raises many troubling issues for parties and courts: Should the parties
continue litigating these pending class actions in district court? Is there an
obligation to voluntarily dismiss all pending CAFA class actions? Does every
district court in the Circuit have to remand or dismiss all of its class actions even
though it is clear that CAFA intended to create jurisdiction over these cases?

These questions are particularly thorny because this Court has issued prior
rulings properly interpfeting the CAFA jurisdictional threshold. For example, the
Pretka decision is clear that a defendant can remove an action to federal court

under CAFA if the litigation puts $5 million in controversy in the aggregate.
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Pretka, 608 F.3d at 751, 772. It is impossible to reconcile the two decisions.
Certainly, the law of the Circuit cannot be that CAFA means what it says for
removals, see Pretka, but not for cases originally filed in federal court, see
Cappuccitti.

Clarification is thus needed to resolve these conflicts in Eleventh Circuit
jurisdictional law and quell the general confusion and uncertainty that has arisenl in
the aftermath of the Panel’s decision.

B. Review Is Also Needed Because Class Action Jurisdiction Is A

Question Of Exceptional Importance.

Rehearing is also necessary to address a question of exceptional importance:
whether Congressional efforts to address class action abuse should be ignored,
turning the state courts of the Eleventh Circuit into “magnet jurisdictions” for
multi-state class actions — and thereby recreating the very problem Congress
sought to resolve. If the Panel’s decision is allowed to stand, plaintiffs who wish
to keep their class actions out of federal court will flock to Georgia, Florida and
Alabama to file their cases and thereby avoid the mandate of CAFA. This would
be the ultimate irony because one of the key goals of CAFA was to end state court
forum-shopping for interstate class actions. S. Rep. No. 109-14, at 22-23 (2005),
reprinted in 2005 U.S.C.C.A.N. 3, 22-23. Our federal courts should be governed
by one set of jurisdictional laws, and this Circuit should not “opt out” of a

Congressional mandate.
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The Panel’s decision also threatens to hurt our nation’s economy. As
Congress recognized in enacting CAFA, abusive class actions undermine
productivity and interfere with interstate commerce. See Bell v. Hershey Co., 557
F.3d 953, 957 (8th Cir. 2009) (CAFA “open[ed] the federal courts to corporate
defendants out of concern that the national economy risked damage from a
proliferation of meritless class action suits”); see also S. Rep. No. 109-14, at 5
(2005), reprinted in 2005 U.S.C.C.A.N. 3, 6 (“Because interstate class actions
typically involve more people, more money, and more interstate commerce
ramifications than any other type of lawsuit, the Committee firmly believes that
such cases properly belong in federal court.”). Undoing CAF A —even in just three
states — threatens to damage our nation’s vulneraBle economy by inviting plaintiffs
to file frivolous class actions in county courts throughout the Circuit.

For these additional reasons, the Panel’s ruling raises questions of

exceptional importance and should be reconsidered.
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CONCLUSION

For the foregoing reasons, and the reasons set forth in the parties’ petitions,

this matter should be reheard by the Panel or reheard en banc.
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