Legal Backgrounder

WLF

Washington Legal Foundation
Advocate for freedom and justice®
2009 Massachusetts Avenue, NW
Washington, DC 20036
202.588.0302

Vol. 24 No. 23

July 10, 2009

“ECOSYSTEM-BASED MANAGEMENT”:
A STEALTH VEHICLE TO INJECT EURO-STYLE
PRECAUTION INTO U.S. REGULATION
by
Lawrence A. Kogan
As debate continues over whether the United States will accede to the UN Convention on the Law of the Sea
(UNCLOS), recent developments in Congress and the Executive Branch indicate a quiet but concerted effort to inject
UNCLOS environmental principles into U.S. law. Some, including this author, have argued that U.S. accession to
UNCLOS would explicitly usher into the U.S. legal system an aggressive version of Europe’s precautionary approach
to regulating economic conduct. 1 In advance of accession, though, this “Precautionary Principle” is finding its way
into U.S. policy statements and proposed legislation in the more politically palatable and innocuous-sounding, but no
less unscientific, form of “ecosystem-based management” (EBM). As this LEGAL BACKGROUNDER will illustrate,
application of EBM to use and exploration of the sea, and even land could substantially frustrate critical economic
activity such as offshore oil exploration and marine genetic prospecting, while also imperiling U.S. sovereignty.
Defining EBM. EBM generally emphasizes four common principles. EBM “must: (1) be integrated among
components of the ecosystem and resource uses and users; (2) lead to sustainable outcomes; (3) take precaution in
avoiding deleterious actions; and (4) be adaptive in seeking more effective approaches based on experience.”2 In
contrast to a more narrowly focused biological and usually single species-oriented approach, EBM reflects “a holistic,
ecosystem-based precautionary approach . . . aimed at conserving ecosystem integrity.”3 In the context of oceans,
EBM seeks to “maintain[] the natural structure and function of ecosystems, including the biodiversity and
productivity of natural systems and identified important species.”4 EBM proponents argue such an approach can only
be achieved through a precautionary approach which errs on the side of conservation in the event of uncertainty, and
shifts the burden of proof for showing that ocean use would impose no major unacceptable impacts from regulators to
the economic actor or business. 5
Europeans have prominently relied upon EBM when pursuing “marine spatial planning,” which is an
integrated, forward-looking approach to protecting the marine environment. Since UNCLOS “legal boundariesYfor
maritime zones do not coincide with ecosystem boundaries...the UNYestablished an informal consultative process on
oceans and Law of the Sea [which] promoted to the UN General Assembly the requirement for an integrated,
ecosystem-based approach to management for the world’s oceans” 6 that embodies the Precautionary Principle,
consistent with Chapter 17 of UN Agenda 21.7
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Emergence of EBM in U.S. Policies and Proposals. On May 11, 2009, the State Department informed the
Senate Committee on Foreign Relations of its treaty priorities. They include securing accession to UNCLOS and other
related Precautionary Principle-based UN multilateral environmental agreements.8 President Obama’s June 12, 2009
Proclamation which “covers matters involving the oceans, the Great Lakes, the coasts of the United StatesYand
related seabed, subsoil, and living and non-living resources,” also reflects this trend. In particular, it calls for the U.S.
to adopt a national “ecosystem-based frameworkY[that is] consistent with international [environmental] law,
including customary international law, as reflected in the 1982 United Nations Convention on the Law of the Sea.”9
The President’s use of EBM language comports with the goals outlined by environmental activist groups last
November. They include establishing Europe’s Precautionary Principle as U.S. law and ensuring UNCLOS
accession. 10
Were the relevant committees of the 111th Congress to convene UNCLOS hearings, they would need to
explain away current congressional efforts to strengthen U.S. jurisdiction and control over many of the very same
“waters of the United States” for which the U.S. government would be held legally responsible upon UNCLOS
accession. The Clean Water Restoration Act of 2009 (S.787), introduced by Senator Russell Feingold in April 2009
and voted out of the Senate Environmental & Public Works Committee on June 18, 2009, is symbolic of this trend.
Even as amended, it clarifies and expands the term “waters of the United States,” and thereby, the scope of such
jurisdiction and control, to include non-navigable waters11 not previously covered by the Clean Water Act
amendments to the Federal Water Pollution Control Act.12
The Omnibus Public Land Management Act of 2009 (HR 146), which President Obama signed into law on
March 30, 2009,13 provides another example. The law incorporates EBM language within recent amendments14 made
to the Wilderness Act of 1964 15 that likely expanded the extent and types of federal undeveloped lands eligible for
public preservation and protection, and thus, designation as a component of the National Wilderness Preservation
System. In addition, the law employed EBM language to “establish a new program to develop a coordinated and
comprehensive Federal ocean and coastal mapping plan for the Great Lakes and coastal state waters, the territorial
sea, the exclusive economic zone, and the continental shelf of the United States that enhances ecosystem approaches
in decision-making for conservation and management of marine resources and habitatsY”16 The National Wilderness
Preservation System will now cover marine spatial zones roughly corresponding to those established by the
UNCLOS.
Representative Sam Farr has reintroduced the Oceans Conservation, Education, and National Strategy for the
21st Century Act (HR 21). One of its primary purposes is to “promot[e] ecosystem-based approaches to management
of United States ocean waters, coastal waters, and ocean resources.17 Although HR 21, when originally introduced,
expressly incorporated Europe’s Precautionary Principle, that term was subsequently dropped during an April 2008
mark-up review and replaced with EBM language. 18
House Energy and Commerce Committee Chair Henry Waxman introduced the American Clean Energy and
Security Act of 2009 (HR 2454) on May 15, 2009, 19 and the full House narrowly passed it in expanded form on June
26, 2009. 20 The bill requires “the Federal Energy Regulatory Commission, the Secretary of the Interior, and the
National Oceanic and Atmospheric Administration, in consultation with the Council on Environmental Quality and,
as appropriate, coastal States, regional organizations of coastal States, and relevant nongovernmental organizations,
[to] jointly conduct a study of the potential for marine spatial planning to facilitate the development of offshore
renewable energy facilities in a manner that protects and maintains coastal and marine ecosystem health.” 21 It
mandates that any marine spatial plan ultimately developed be “based on the principle of ecosystem-based
management.” 22 It defines EBM as “a management approach that ensures the future ecological and economic
sustainability of natural resources by (A) accounting for all ecosystem interactions and direct, indirect, and cumulative
impacts of human activities on the ecosystem; (B) emphasizing protection of ecosystem structure, functions, patterns,
and processes; and (C) maintaining ecosystems in a healthy and resilient condition.”23
On May 14, 2009, the House Committee on Natural Resources released a discussion draft of the Federal
Lands and Resources Energy Development Act of 2009. It provides that “the Secretary shall promulgate regulations
requiring that all oil and gas operations shall be conducted to achieve zero discharge of pollutants into the waters of
the Outer Continental Shelf.” According to the Majority Staff summary, the bill requires that “all
newYoffshoreYleasesYmeet a ‘no discharge’ requirement to lessen the amount of ocean pollution from drilling.”24
This Precautionary Principle-inspired provision, which would effectively preclude most offshore drilling, was
included even though scientific evidence reveals that “natural seeps of petroleum…contribute the highest amount of
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petroleum to the marine environment, accounting for 45 percent of the total annual load to the world’s oceans and 60
percent of the estimated total load to North American waters,”25 and despite the fact that offshore drilling makes
economic common sense for virtually bankrupt coastal states, such as California and Florida, now plagued by huge
budget deficits.26 Such regulations, in effect, would cover “all submerged lands lying seaward off State coastal waters
(3 miles offshore) which are under U.S. jurisdiction,” 27 and potentially apply to all sources of pollution, including,
carbon dioxide and other greenhouse gas emissions, 28 except for, perhaps, carbon dioxide adequately sequestered in
sub-seabed geological formations. 29
Although the bill does not expressly incorporate Europe’s Precautionary Principle, its zero risk threshold and
burden of proof reversal seems to reflect it in spirit. This result was likely achieved through use of embedded EBM
language that is virtually identical to that contained within HR 21.30
Conclusion. The administration and the 111th Congress convey the impression that these proposals do not
relate to the UNCLOS. 31 Presumably, they wish to avoid a time-consuming and politically risky Senate floor debate
that would reveal to an uninformed and economically weary American public the costs, as well as the putative
benefits, actually associated with U.S. UNCLOS accession.
The reality, however, is that the U.S. government would be hard pressed to avoid a discussion of how the
proposals discussed above, or an even more formal embrace of the ecosystem-based management precaution
embodied in UNCLOS, would impair important American economic and sovereignty interests. Such obligations,
being consistent with Europe’s Precautionary Principle, would require the strict and costly preservation and protection
of the oceans from land, air and water-based sources of pollution within the U.S., without any need to prove or
quantify the environmental benefits resulting from government regulation. Our government is asking the American
public to bear the costs which will result from precaution-driven EBM. In turn, we deserve that such measures be
examined in venues such as congressional hearings on U.S. UNCLOS accession, rather than disguised via use of
obtuse administration policy statements, a raft of amendments to existing federal environmental laws, and arcane
regulatory proceedings.
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